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P-R-O-C-E-E-D-I-N-G-S1

(9:50 a.m.)2

VICE-CHAIRPERSON MILLER:  Good morning.3

This meeting will come to order.  4

My name is Ruthanne Miller.  I am the5

Vice-Chair of the BZA.  I'll be chairing the6

proceedings today, as Mr. Griffis is away for the day.7

Today is July 25th.  And to my right, also8

presiding here, is Mr. Greg Jeffries representing the9

Zoning Commission.  To my left is Mr. John Mann on10

behalf of NCPC.  To his left is Mr. Clifford Moy from11

the Office of Zoning.  To his left is Lori Monroe12

representing the Office of Attorney General.  My John13

Nyarku is here with us from the Office of Zoning, and14

Ms. Beverley Bailey from the Office of Zoning.15

Copies of today's hearing agenda are16

available to you and are located to my left in the17

wall bin near the door.  Please be advised that this18

proceeding is being recorded by a Court Reporter and19

is also webcast live.20

Accordingly, we must ask you to refrain21

from disruptive noises or actions in the hearing room.22

When presenting information to the Board, please turn23

on and speak into the microphone, first stating your24

name and home address.  When you're finished speaking25
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please turn off your microphone, so that your1

microphone is no longer picking up sound or background2

noise.3

All persons planning to testify, either in4

favor or in opposition, are to fill out two witness5

cards.  These cards are located to my left on the6

table near the door and on the witness tables.  Upon7

coming forward to speak to the Board, please give both8

cards to the Reporter sitting to my right.9

The order of procedure for special10

exceptions and variances is as follows:  1) statement11

and witnesses of the Applicant; 2) government reports,12

including Office of Planning, Department of Public13

Works, etcetera; 3) report of the Advisory14

Neighborhood Commission; 4) parties or persons in15

support; 5) parties or persons in opposition; and16

6) closing remarks by the Applicant.17

Pursuant to Sections 3117.4 and 3117.5 of18

the Zoning Regulations, the following time constraints19

will be maintained:  the applicant, appellant, persons20

and parties, except in ANC, in support, including21

witnesses, 60 minutes collectively; appellees, persons22

and parties, except in ANC, in opposition, including23

witnesses, 60 minutes collectively; individuals, three24

minutes.  These time constraints do not include cross25
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examination and/or questions from the Board. 1

Cross examination of witnesses is2

permitted by the applicant or parties.  The ANC within3

which the property is located is automatically a party4

in a special exception or variance case.  Nothing5

prohibits the Board from placing reasonable6

restrictions on cross examination, including time7

limits and limitations on the scope of cross8

examination.9

The record will be closed at the10

conclusion of each case, except for any material11

specifically requested by the Board.  The Board and12

the staff will specify at the end of the hearing13

exactly what is expected and the date when the persons14

must submit the evidence to the Office of Zoning.15

After the record is closed, no other information will16

be accepted by the Board.17

The Sunshine Act requires that the public18

hearing on each case be held in the open before the19

public.  The Board may, consistent with its rules of20

procedure and the Sunshine Act, enter executive21

session during or after the public hearing on a case22

for purposes of reviewing the record or deliberating23

on the case.24

The decision of the Board in these25
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contested cases must be based exclusively on the1

public record.  To avoid any appearance to the2

contrary, the Board requests that persons present not3

engage the members of the Board in conversation.4

Please turn off all beepers and cell5

phones at this time, so as not to disrupt these6

proceedings.7

The Board will now consider any8

preliminary matters.  Preliminary matters are those9

which relate to whether a case will or should be heard10

today, such as request for postponement, continuance,11

or withdrawal, or whether proper and adequate notice12

of the hearing has been given.  If you are not13

prepared to go forward with the case today, or if you14

believe that the Board should not proceed, now is the15

time to raise such a matter.16

Ms. Bailey, does the staff have any17

preliminary matters?18

MS. BAILEY:  Madam Chair, members of the19

Board, and to everyone, good morning.  Staff does not20

have any preliminary matters at this time.21

VICE-CHAIRPERSON MILLER:  Thank you.22

Would all individuals wishing to testify23

today please rise to take the oath?24

Ms. Bailey, would you please administer25
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the oath?1

MS. BAILEY:  Would you please raise your2

right hand?3

(Whereupon, an oath was administered to4

all individuals planning to testify.)5

VICE-CHAIRPERSON MILLER:  Would you call6

the first case, please?7

MS. BAILEY:  Thank you, Madam Chair.  And8

that is Application Number 17506, the application of9

Scott D. Greenwald, pursuant to 11 DCMR 3104.1, for a10

special exception to allow a rear additional to an11

existing single-family dwelling under Section 223, not12

meeting the lot occupancy requirements and side yard13

requirements.  That's Sections 403 and 405.  The14

property is zoned R-4, and it's located at 1835 Park15

Road, N.W., Square 2606, Lot 82.16

VICE-CHAIRPERSON MILLER:  Good morning.17

Would you identify yourself for the record, please?18

MR. BLUM:  Yes.  I'm Daniel Blum,19

807 Quintana Place, N.W., Washington, D.C. 20011.  And20

I'm one of the people working with the company that21

has been working with the applicant on the --22

VICE-CHAIRPERSON MILLER:  You're with23

Landis Company?24

MR. BLUM:  Yes.25
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VICE-CHAIRPERSON MILLER:  Is that it?1

MR. BLUM:  Landis Construction2

Corporation.  And just for the record, I wanted to3

correct the address.  It's 1834 Park Road.4

VICE-CHAIRPERSON MILLER:  Okay.  And while5

we're correcting things for the record, did you want6

to revise the application to seek relief with respect7

to the open court as opposed to the side yard?  It has8

been advertised for relief from the side yard, but as9

I understand it -- and Office of Planning has stated10

-- that relief is not needed from the side yard but11

from the open court.12

MR. BLUM:  Sure.  This is the first I13

heard about it.14

VICE-CHAIRPERSON MILLER:  Oh.  Have you15

seen the Office of Planning's report?16

MR. BLUM:  Yes, but I didn't remember that17

part of it.18

VICE-CHAIRPERSON MILLER:  Okay.  All19

right.  We can get to that later, than.20

MR. BLUM:  Yes.21

VICE-CHAIRPERSON MILLER:  We can put that22

-- well, let's say yes for now.  Okay.  And how about23

everybody else at the table?24

MR. PALLOMINY:  Hi.  My name is Yerko25
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Pallominy.  I'm representative for Landis Construction1

for Ms. Greenwald.2

VICE-CHAIRPERSON MILLER:  Could you repeat3

your name?4

MR. PALLOMINY:  Yerko Pallominy.5

VICE-CHAIRPERSON MILLER:  Okay.  Thank6

you.  And how are you related to this?7

MR. PALLOMINY:  I'm part of the project.8

VICE-CHAIRPERSON MILLER:  Okay.9

MS. GREENWALD:  I'm Melissa Greenwald.  I10

live at 1834 Park Road, N.W., and I'm just simply here11

to support my application and answer any questions you12

need from me.13

VICE-CHAIRPERSON MILLER:  Okay.  And who14

is with you?15

MS. GREENWALD:  Trey Jamison Greenwald.16

Two weeks.17

VICE-CHAIRPERSON MILLER:  Congratulations.18

MS. GREENWALD:  Thank you.19

MR. McKAY:  Jack McKay, Mount Pleasant20

ANC.21

VICE-CHAIRPERSON MILLER:  Okay.  Thank22

you.23

Okay.  I just want to make a few comments24

to begin.  I don't think this case is going to take25
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very long.  It looks like a very straightforward case1

to all the Board members, so straightforward that we2

are wondering whether you even need to be seeking3

relief.  It looks like you are just replacing what was4

there.  You had a screen porch, and you're replacing5

it with something that is permanent.6

I just wanted to ask you about the landing7

and the stairs, just to understand what was there8

before and what's different with respect to that.9

MR. BLUM:  Well, the existing screen porch10

doesn't have a landing.  It just -- the stairs just11

end in the porch itself.  Since the porch is going to12

be enclosed, we had to have some kind of a landing,13

just to meet the code requirements, and then the owner14

proposed a little bit larger landing to accommodate15

trash cans.  So that's what we -- that's what the16

final proposal was that we submitted on that.17

VICE-CHAIRPERSON MILLER:  And where is the18

landing with respect to the main floor of the house?19

MR. BLUM:  It's on the first floor.20

VICE-CHAIRPERSON MILLER:  It's level with21

it, or below it, or --22

MR. BLUM:  It's either level or one step23

below.  I don't recall exactly, but I'm pretty sure24

it's level with the porch.  25
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VICE-CHAIRPERSON MILLER:  Okay.  The1

papers are pretty strong, so I'm just going to ask you2

if you want to, okay, highlight a few things or -- go3

ahead.4

MR. PALLOMINY:  This is the existing5

landing that is there.  There is no landing over here,6

and this is the proposed with the landing over here.7

So just to transport really huge things from -- back8

from the rear yard, so --9

VICE-CHAIRPERSON MILLER:  Okay.  Do you10

want to make any other comments about your application11

before we go to Office of Planning and any other --12

MR. BLUM:  We just wanted to state that13

one thing we weren't sure about is the difference14

between enclosing the existing porch versus15

demolishing the existing porch and building a new16

structure in this -- occupying the same space.  Is17

there any difference between those two as far as the18

BZA is concerned and the zoning regulations?19

VICE-CHAIRPERSON MILLER:  I hate to answer20

you this way, but basically the Board really doesn't21

offer opinions from the bench that way.  So we22

basically look at what you've done and explain from23

there whether or not you would need a special24

exception for that.  If Office of Planning wants to25
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make any comments on that they can, but that's our1

position.2

Do Board members have any other questions?3

Is there anything else you want to address?4

Otherwise, we'll go to the Office of Planning.5

(No response.)6

Okay.  Good morning, Mr. Rice.7

MR. RICE:  Good morning, Ms. Miller,8

Chair.  My name is Steven Rice.  The Office of9

Planning does support approval for Application 17506,10

and we do stand on the record for that.11

VICE-CHAIRPERSON MILLER:  Do you have any12

comments whether or not they even need this relief,13

given that they are replacing what was there?14

MR. RICE:  From the open court or to15

enclose --16

VICE-CHAIRPERSON MILLER:  I understood17

that -- and correct me if I'm wrong -- from your18

report that there was no change in the footprint and19

there was no change -- they weren't increasing any20

non-conformity, and they weren't actually making any21

physical enlargements.22

MR. RICE:  Well, the only change I am23

aware of is a landing which is slightly larger, which24

does change the lot coverage from 65.2 to 65.8, which25
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is very minor.  But it is, nonetheless, a change.1

VICE-CHAIRPERSON MILLER:  And is the lot2

-- is that landing, in your opinion, included in the3

lot occupancy calculation?4

MR. RICE:  I'm sorry?5

VICE-CHAIRPERSON MILLER:  The landing --6

it doesn't increase the lot occupancy, is that7

correct?8

MR. RICE:  It does, because it is above9

four feet.  According to my understanding, anything --10

any ports or landing that is higher than four feet11

does count towards the lot coverage.12

VICE-CHAIRPERSON MILLER:  I'm just going13

to take a look at the definition of the building area,14

but with respect to whether or not it's below the main15

level or at the main level of the main floor.16

MR. RICE:  Are you asking me if it is?17

VICE-CHAIRPERSON MILLER:  Yes.18

MR. RICE:  I think it is above the main19

level, the landing is.20

VICE-CHAIRPERSON MILLER:  Okay.  Okay.  If21

it is, then it would be.22

MR. RICE:  Yes.23

VICE-CHAIRPERSON MILLER:  Okay.  Do you24

have any other comments on your --25
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MR. RICE:  No, that's all.1

VICE-CHAIRPERSON MILLER:  Okay.  Mr.2

McKay, would you like to testify on this application?3

MR. McKAY:  I just want to confirm that4

the ANC has no objection.5

VICE-CHAIRPERSON MILLER:  And are there6

any persons in the audience who wish to testify on7

this application?8

(No response.)9

Okay.  Not hearing any, do you have any10

closing remarks?11

MS. GREENWALD:  No, ma'am.12

VICE-CHAIRPERSON MILLER:  You know what?13

I think I want to revisit, though, the question of14

whether this application should be revised.  Mr. Rice,15

I think that you -- I think Office of Planning had16

said that they really needed to seek open court relief17

as opposed to side yard.  Would you like to do that?18

It's your application.19

MR. BLUM:  Yes.20

VICE-CHAIRPERSON MILLER:  Okay.  Are there21

any other comments on this application?22

(No response.)23

Okay.  Then, I think at this point, this24

is a pretty straightforward case, and I think that the25
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Board can deliberate on it at this point.  I would1

say, basically, it's replacement of what was there.2

And as Office of Planning found for that reason, it's3

hard to imagine that there are any adverse impacts4

that arise with respect to privacy and light and air5

for the neighbor, and there have been -- has been no6

testimony to that effect.7

Office of Planning has gone through each8

of the elements of the 223 thoroughly, and I think9

that the Board can accept its analysis.  The proposal10

is within the current footprint and doesn't create any11

new or expand or any existing non-conformities.  12

COMMISSIONER JEFFRIES:  I thought it --13

VICE-CHAIRPERSON MILLER:  Do you think it14

does?15

COMMISSIONER JEFFRIES:  I thought it did.16

I thought --17

VICE-CHAIRPERSON MILLER:  What is that,18

Mr. Jeffries?19

COMMISSIONER JEFFRIES:  I thought the20

extension -- is the extension of the landing -- I21

thought that created additional -- increase of the22

non-conformity of lot occupancy.  Is that not correct?23

MR. RICE:  It does.  The landing is minor.24

It's only six by six -- well, six by seven25
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approximately, which slightly does add to the lot1

occupancy.2

MS. MONROE:  Madam Chair, can I weigh in3

for a second?  Maybe I can --4

VICE-CHAIRPERSON MILLER:  Sure.5

MS. MONROE:  -- clear this up a little?6

It's not the definitive answer, but my reading of it7

is to go to lot occupancy it has to be included in8

building area.  And you're right, anything over four9

feet usually would be included.  But in the definition10

of building area, it says it doesn't include portions11

of a building that do not extend above the first12

level.  13

So that was why the question about whether14

this extends above the first level.  If the landing15

doesn't actually extend above, it wouldn't be16

included.  If it does, it would be included, and it's17

kind of hard to tell.  It looks like it's flush with18

the first level.  So I would say it probably isn't,19

but it's a close question.  And one way or another, as20

long as it's under 70 percent, we're still under 223,21

so it doesn't affect the relief.  So it's the same.22

VICE-CHAIRPERSON MILLER:  And I also just23

wanted to reference another case that we had, which is24

17476 of Amy and Peter Paston, in which we talked25
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about the landing not being included, if it was flush1

with the main floor.  2

So in any event, though, whichever way3

that would go, there aren't any adverse impacts.  It4

falls under the lot occupancy percentages, and it5

seems to meet the requirements of 223.  So I would6

move to grant the application of --7

PARTICIPANT:  Second.8

VICE-CHAIRPERSON MILLER:  -- Scott9

Greenwald.  Okay.  For a special exception to allow a10

rear addition to an existing single-family dwelling11

under Section 223 not meeting the lot occupancy and12

open court requirements.  Any other deliberation on13

the matter?14

(No response.)15

Okay.  All those in favor say aye.16

(Chorus of ayes.)17

All those opposed?18

(No response.)19

All those abstaining?20

(No response.)21

Mr. Moy, will you call the vote, please?22

MS. BAILEY:  Madam Chair, perhaps I can23

help you with that, if that's okay.24

VICE-CHAIRPERSON MILLER:  Ms. Beverley,25
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would you call the vote?  Thank you.1

MS. BAILEY:  The vote is three-zero-two to2

approve the application.  Ms. Miller made the motion,3

Mr. Jeffries seconded, Mr. Mann is in agreement.4

Chairman Griffis and Mr. Etherly is not present at5

this time.6

VICE-CHAIRPERSON MILLER:  Mr. Etherly is7

entering the door.  But as he was absent from the8

deliberation, I think that would be the vote.  Thank9

you very much.10

Thank you very much.  Good luck with your11

porch and your baby.12

Ms. Bailey, I guess we're ready -- oh, I'm13

sorry.  I think we can issue a bench decision on this,14

so you'll get that very shortly.  Congratulations.15

That's usually done within 24 hours usually.  Okay.16

Thank you.17

MS. BAILEY:  Application Number 17447 of18

2142 O Street LLC, pursuant to 11 DCMR 3103.2, for a19

variance from the floor area ratio requirements under20

Subsection 402.4 and a variance from the non-21

conforming structure provisions under22

Subsection 2001.3, to allow the enlargement of an23

existing vacant former apartment building from 1024

units to 8 or 9 condominium units.  The property is25
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located in the Dupont Circle, R-5-B District, at1

premises 2142 O Street, N.W., Square 69, Lot 218.2

VICE-CHAIRPERSON MILLER:  I want to3

welcome Mr. Etherly.  Good morning.4

Okay.  Good morning.5

MR. VINCENT:  Good morning.6

VICE-CHAIRPERSON MILLER:  Can you identify7

yourself for the record, please?  Do you have a8

witness card?9

MR. VINCENT:  I've already done witness10

cards.11

VICE-CHAIRPERSON MILLER:  Okay.12

MR. VINCENT:  Anthony Vincent.  I live at13

2138 O Street.  We're the only party wall neighbors14

with the party -- with the property in question.15

VICE-CHAIRPERSON MILLER:  You're not with16

the applicant, then.17

MR. VINCENT:  No.18

VICE-CHAIRPERSON MILLER:  No.  Is the19

applicant here?20

MR. VINCENT:  I haven't seen him.21

VICE-CHAIRPERSON MILLER:  Okay.  Do you22

have any information you want to express to the Board23

right now or --24

MR. VINCENT:  We've already filed for25
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party status.  That was postponed when the original1

application was postponed.  So I don't know if I need2

to share anything, since he didn't seem to show up.3

VICE-CHAIRPERSON MILLER:  Has anything4

happened in the interim?5

MR. VINCENT:  Aside from their chimney6

falling down, 7

VICE-CHAIRPERSON MILLER:  Okay.8

MR. VINCENT:  The property has been9

completely vacant for about two years, and is10

currently being completely ignored by the owners.11

We've had a couple of cases in the last couple of12

weeks of the police having to come with people having13

broken in through the side alley windows.  The police14

won't go in because I can't make the complaint,15

because I don't live there nor do I own the property.16

So we continue to have vagrant issues, but that's17

unrelated to this.18

The postponement previous was to allow us19

to negotiate light and air and impacts on us, the20

party neighbors, and none of that has happened.  I21

haven't heard hide nor hair from them since the last22

postponement date.23

VICE-CHAIRPERSON MILLER:  Okay.  Thank24

you.25
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MR. MOY:  Madam Chair, maybe I should add1

for the record from the staff, from the Office's point2

of view, the staff -- or, rather, I have had contact3

with the project architect, who had indicated to me,4

it was my understanding, that they were intending on5

filing for a postponement on this case and to be here6

this morning.7

VICE-CHAIRPERSON MILLER:  Mr. Moy, did you8

talk to him this morning by any chance?  Do you know9

if he's on his way?10

MR. MOY:  No, I haven't.  I can -- we can11

do that this morning, if you want to -- to delay a12

decision on this case to later in the morning.13

VICE-CHAIRPERSON MILLER:  Mr. Vincent, is14

that your name?15

MR. VINCENT:  Yes, ma'am.16

VICE-CHAIRPERSON MILLER:  Yes.  I mean, I17

hate to inconvenience you, because you've come here on18

time, but we are considering taking the next case and19

seeing if they'll appear and then making a decision.20

What's your position on that?21

MR. VINCENT:  I'm okay with that.  One22

last piece of data, which is I heard from the original23

project architect that they are in process for pushing24

through a raise permit, so that may change --25



23

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

VICE-CHAIRPERSON MILLER:  Right.1

MR. VINCENT:  -- things.  But if they were2

doing that, one would assume they could have already3

withdrawn this application and not wasted all of our4

times.5

VICE-CHAIRPERSON MILLER:  Right.6

MR. VINCENT:  So --7

VICE-CHAIRPERSON MILLER:  Yes, I hate to8

waste your time.  And I guess I'll ask you one other9

question, and maybe they'll come up later.  But do you10

have a position on postponing the case?11

MR. VINCENT:  I'm okay postponing it.  The12

last postponement didn't yield any positive progress.13

So I'm not sure it's going to change anything, but I'm14

okay with postponing.15

VICE-CHAIRPERSON MILLER:  Okay.  Okay.16

Well, thank you.17

All right.  I think that, then, what we'll18

do is put this case aside and call the next case.19

MS. BAILEY:  Application Number 17507 of20

Brownstein Commons LP, pursuant to 11 DCMR 3103.2, for21

a variance from the off-street parking requirements22

under Section -- under Subsection 2101.1, and pursuant23

to 11 DCMR 3104.1, for a special exception to allow24

the construction of a new 240-unit residential25
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condominium development consisting of 12 buildings1

under Sections 353 and 410.  The property is located2

in the R-5-A District, and it's located at 11003

through 1104 Mississippi Avenue, S.E., and 34014

through 3411 10th Place, S.E., Square 5933, Lot 45,5

and Square 5934, Lots 14 through 18, and Lot 801.6

VICE-CHAIRPERSON MILLER:  Good morning.7

MR. TUMMONDS:  Good morning.  For the8

record, my name is Paul Tummonds with the law firm of9

Pillsbury Winthrop Shaw Pittman.  As we're setting up10

our boards, I have submitted to the staff the resumes11

of our proposed expert witnesses.  We will have two --12

three expert witnesses this morning -- our project13

architect, landscape architect, and our traffic14

engineer.15

I will note that our traffic engineer,16

based on the fact that DDOT has approved this project,17

his report is in the record.  We are not having him18

plan on testifying this morning, but he will be19

available to answer any questions.20

VICE-CHAIRPERSON MILLER:  Okay.  Good21

morning.22

MR. FENNELL:  Good morning.  My name is23

Brad Fennell.  I'm a Senior Vice President with24

William C. Smith and Company, the applicant.25
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MR. KIRKLAND:  My name is John Kirkland.1

I'm the project manager with William C. Smith and2

Company.3

MR. GREENBERG:  Charles Greenberg with EDG4

Architects.5

MR. McCLURE:  Good morning.  I'm Craig6

McClure with Parker Rodriguez.  We're landscape7

architects.8

MR. TUMMONDS:  So perhaps the most9

efficient use of our time, if I start, or do you want10

to --11

VICE-CHAIRPERSON MILLER:  Well, I just12

want to address the fact that I think we have a13

request for party status from Ms. Sandra Seegers, and14

I'm wondering if she's here.15

(No response.)16

Okay.  She's not responding.17

I would also note, I believe, that she is18

chair of the ANC, and the ANC is a party to the case.19

Okay.  Now, what were you suggesting, Mr.20

Tummonds?21

MR. TUMMONDS:  You know, if you want to22

take a look and rule on our request for expert23

witnesses, or you want us to start and we can do that24

later at your convenience, whatever is easiest for25
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you.1

VICE-CHAIRPERSON MILLER:  Well, I think it2

would be a good idea to just take a look at the3

resumes right now.  Have any of these experts appeared4

before us before?  I know Mr. Osborne has.  I mean --5

MR. TUMMONDS:  I do not believe Mr.6

Greenberg or Mr. McClure has, no.7

VICE-CHAIRPERSON MILLER:  Okay.  So we're8

going to take a minute and look at these.9

MR. TUMMONDS:  Perfect.10

VICE-CHAIRPERSON MILLER:  Okay.11

(Pause.)12

Okay.  We've looked over the resumes, and13

we're fine with accepting them as expert witnesses.14

COMMISSIONER JEFFRIES:  Although I would15

add for Mr. Greenberg in the future that if you could16

provide more information about exact projects that17

you've worked on and that of -- that have some18

comparison to the subject matter that would be19

appropriate in the future.  Thank you.20

VICE-CHAIRPERSON MILLER:  Do you want to21

just briefly address it as relates to this project?22

COMMISSIONER JEFFRIES:  In terms of --23

VICE-CHAIRPERSON MILLER:  A past project24

that might -- past projects that you've done that25
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relate to your work here.1

MR. GREENBERG:  Yes.  Our office has2

worked on several projects actually in the area, and3

similar prototypes, one of which is Savannah Heights.4

The other is called Royal Courts.  And we have a long5

track record of affordable housing within the last 306

years.  I meant to have a list of the projects within7

that resume.8

COMMISSIONER JEFFRIES:  Yes, thank you.9

I just was interested in your particular experience as10

a principal.  But that's fine.11

MR. GREENBERG:  Yes, that -- what I stated12

is basically --13

COMMISSIONER JEFFRIES:  Okay.14

MR. GREENBERG:  -- a brief background of15

some of the work that I've done and our office has16

done.17

VICE-CHAIRPERSON MILLER:  Okay.  Then, I18

guess we're ready to go forward.19

MR. TUMMONDS:  Great.  Good morning, Madam20

Chair, members of the Board.  Again, my name is Paul21

Tummonds.  We're here this morning seeking special22

exception approval and minor variance relief in order23

to construct and develop an exciting and important new24

for sale residential project in the Congress Heights25
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neighborhood of Ward 8.1

We have filed an extensive and detailed2

prehearing statement in this case outlining how the3

proposed 240-unit project satisfies the special4

exception standards, Sections 353 and 2516, and also5

how the project satisfies the three-prong variance6

standard in order to obtain parking variance relief.7

We note that this project has received the8

unanimous support from the ANC, from OP, DDOT, and9

DHCD.  We have four witnesses here this morning to10

provide brief testimony regarding the project.  Brad11

Fennell and John Kirkland will testify on behalf of12

the applicant regarding the history of the site, the13

development goals for the site, and the support that14

this project has received.  15

Our project architect will briefly run16

through the building plans, site plans, and17

evaluations.  And our landscape architect will address18

the extensive landscaping we're providing on this19

site.  As I previously mentioned, Mr. George is here20

to address any parking or traffic issues that have21

been raised.22

We anticipate, again, because of the23

support, we will give an abbreviated presentation.24

Our presentation will last approximately 15 minutes.25
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With that, I will call our first witness,1

Mr. Fennell.2

MR. FENNELL:  Thank you, Mr. Tummonds.3

Again, I'm Brad Fennell with William C. Smith and4

Company.  The Smith Company is a 38-year old real5

estate development firm based in the District of6

Columbia specializing in the development of affordable7

housing, both on the for sale as well as the rental8

side.  9

We have a deep commitment to the Ward 810

community in which this project is located.  We have11

been doing work in this community since the early12

'80s, and we have strong ties to the community and13

community organizations.  As an example, I'll mention14

that East of the River or CDC is a partner, a project15

partner on our team.16

We have a multitude of projects that we've17

done, as I said.  Two past projects include the18

development of 210 townhouses, Oxen Creek, which is19

just a couple of blocks down the street, as well as20

the development of the ARC, the Town Hall Education21

Arts Recreation Campus, which opened a year and a half22

ago and is also in close proximity.23

The current projects that we have ongoing24

include the redevelopment of the Camp Simms site.  We25
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were before you last year seeking relief on the1

development of the Giant-anchored supermarket.  I can2

report that that is moving along very well.  We also3

have 75 single-family detached houses that just4

received its land development permits, and we have our5

marketing center up and open, and we're moving ahead.6

So we're making great progress there.7

Additionally, we have about 700 units of8

apartments, two-thirds of which are project-based9

Section 8 that are also within this community.  So10

we're very active.  We're very committed and deeply11

concerned with the redevelopment and ongoing activity12

in the neighborhood.13

As a project history, I'll just mention14

that this property was 214 units.  It was in 2515

separate buildings that fronted on the streets, both16

on Trenton as well as Mississippi, and there was a17

long alley that sort of cut through between 10th Place18

and 13th Street, which created really a no man's land19

if you will with not much activity back there.  20

There was only 50 parking spaces, and so21

when we had acquired the site back in '04 it was22

vacant.  They had been moving through a vacancy23

process, but we quickly moved to file for the24

demolition permits.  We have demolished the site, we25
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have readied the site, and we have been looking1

forward to today to present our case and seek2

approval.3

With more details on the site itself, I'm4

going to turn it over to John Kirkland.5

MR. KIRKLAND:  Good morning.  As you know,6

within Ward 8 in general and Congress Heights in7

specific, there is a compelling need for affordable8

home ownership opportunities, and this morning we're9

here to present one to you.  This is 240 new10

construction for sale, two- and three-bedroom11

condominiums, in 12 building clusters on this12

currently vacant site.13

And we have the support of the D.C.14

Department of Housing and Urban Development, who has15

been very supportive with this project all along in16

the demolition and also ongoing with the construction17

of the new.  And as a result of this, there are going18

to be -- 85 percent of these units are going to be19

affordable to folks within 50 percent of the area20

median income.21

As you'll see on the boards and also in22

the package that you have, on the upper right here we23

have some photographs of the site, and you can see24

it's a -- it's a pretty challenging -- pretty25
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challenging site to work with.1

As you can see, the -- through the center2

section, which is cut through right here, between3

Trenton Place and Mississippi Avenue we've got a 45-4

foot grade change.  The actual -- it's -- the steepest5

or the most dramatic grade change is from this point6

at the corner of 10th and Mississippi up to the public7

alley on 11th Street, and that's a 65-foot change.  8

So with that kind of change it allowed for9

a lot of -- required a lot of design effort in order10

to get units to work well within a liveable community.11

These are back-to-back units, and as you can see here12

there are units that face both the streets and the13

interior of the site.  14

On the ends we have entries and windows15

that are facing within these areas in between the16

buildings and also the -- on the ends of the streets17

they are facing out onto the street.  And we feel that18

this gives us the eyes on the street that we didn't19

have previously in the last design, and creates20

smaller scale areas within the site that the residents21

can feel some ownership and take care of and look22

after.23

One of the key features of these buildings24

-- and you can see this -- these are the end entries25
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with the windows on the end of the buildings.  There's1

a clustered entry for the main part of the buildings2

with four entries on the second floor that serve the3

second and third floor units, and then two entries4

down on the first floor which serve the two first5

floor units.  And by clustering those entries we have6

no common space, but there is a porch that's shared by7

all of those folks.  There is no interior common space8

in those, which is a very attractive feature for a9

condominium.10

You can also see in the core there is a11

landscaped open corridor that goes through the center12

section which opens up the area between 12th Street13

and through the center of the site and down into the14

amphitheater in Oxen Run Park across the street.  And15

as Paul has mentioned before, we've got strong support16

from ANC, DHCD, and you have the DDOT and Office of17

Planning reports in your file.18

MR. TUMMONDS:  Okay.  Thank you. 19

Mr. Greenberg?20

MR. GREENBERG:  Thanks.  Good morning.21

Just to take off where John -- is this working?  Where22

John left off, in terms of the fairly steep drop from23

the Trenton Place down to Mississippi Avenue.24

Basically, what we've been able to do with25
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the prototype is to avoid exterior retaining walls1

that was part of the previous project -- is by2

stepping down the back-to-back buildings on the site3

we're able to enclose the retaining walls within the4

buildings.  And you can appreciate that.  This really5

shows you the section drop, and it shows you the drop6

of the -- from the back-to-back building and the7

interior retaining walls.  You really don't feel that8

on -- in the building itself.9

Another item that I just want to discuss10

in terms of the site -- I think John Kirkland11

basically described pretty well -- was we tried to12

create a transparency in visual penetration to the13

site.  So there are separations between the clusters14

of buildings from about 36 feet to 120 feet.  15

Also, the openness characteristic of the16

-- of what you might call a spine that goes between17

12th Street Place down to Mississippi and over to the18

amphitheater that -- Craig is going to describe that19

as part of the landscape solution of this project.20

Parking is -- by design, it's relevant to21

each of -- to the clusters and to the areas of the22

building with separate entrances to avoid run-throughs23

and to -- also to give more of a defensible space24

characteristic to each area of the site itself.25
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Moving on, there is -- there is some1

fencing which defines the entrances to the buildings.2

It doesn't really enclose the sites, because there is3

a limitation of basically the picket fence as you --4

as you have -- go through the entrance porches.  5

There is also a parking arm, which allows6

people to walk around it if they -- if they need to,7

but gives a little bit of control and another8

indication of -- I would call territoriality of the9

site itself as a defensible space mechanism.10

The street appearance, it's -- it has a11

sense of a townhouse appearance.  As John mentioned,12

there is individual entries to all of the units13

themselves.  They are quite spacious.  We've created14

lofts on the third floor units which give a15

perspective to those units.  And also, I'd say from a16

rentability it creates a relatively high demand for17

the upper floors and I think a nice perspective of the18

buildings themselves.19

We use basically the traditional20

vernacular of the area with brick and siding and21

shingled roofs.  I'd just add that we're in -- we're22

going to comply or the project will be in compliance23

to all the accessibility requirements.  24

This bottom picture will show -- shows you25
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some of the street elevations of the units as they1

step down the site.  2

MR. TUMMONDS:  Mr. Greenberg, could you3

walk through for the Commissioners how someone would4

enter their unit from Mississippi Avenue compared to5

how somehow would enter the separate unit from the6

interior parking areas?7

MR. GREENBERG:  There is -- on both sides8

there are entry porches, which you can see in the9

elevations.  There is also wrap-around porches, which10

create more of a residential -- help to assist to11

create a residential scale of the buildings12

themselves.  And so the porches would enter on either13

the street side or the center court area.14

MR. TUMMONDS:  Are you able to -- access15

to the units that front on the interior parking lot16

area, are they accessible from the public streets?17

MR. GREENBERG:  They're accessible through18

the walkways down to the -- down or up to the middle19

courtyard areas.20

MR. TUMMONDS:  Right.  Maybe I think21

perhaps Mr. Fennell can --22

MR. GREENBERG:  Sure.23

MR. TUMMONDS:  -- address this issue.24

MR. FENNELL:  I think, Paul, hat what25
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you're getting at is the fact that within this1

building cluster we have entrances that are from2

Mississippi Avenue, and you cannot come from3

Mississippi through the building to the units that are4

on the opposite side of the cluster.  5

In order to come into those units you'd be6

on the parking lot side, and the beauty of that I7

think is is that for a back-to-back unit you end up8

having the eyes on the street as well as eyes into the9

middle of the site.  As I was talking earlier about10

this long alley that used to penetrate down this --11

this part of the site, it just became a no man's land,12

and by trying to create an ability to have smaller13

parking clusters, more defensible space, more14

opportunity for individuals to feel, you know,15

ownership of and control over their area, I think is16

very important to the design.  John had talked earlier17

about the design challenge here, and I think that's18

how we've tried to address it.19

Also, we've oriented buildings on the20

ends, so that instead of coming to the street side and21

just seeing the side of a building, we've actually22

turned units so that you then have the ability to have23

eyes looking out onto this street as well.  24

So I think we've been very responsive to25



38

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

trying to create a product type that allows for a1

varied approach to the architecture to give some2

diversity, to give appeal, and also to have eyes out3

onto the street and communicating and coordinating4

directly with the public.5

VICE-CHAIRPERSON MILLER:  Have you -- and6

this is a minor detail, but have you thought about how7

the houses that don't front the streets are going to8

be addressed?  I mean, are they going to have an9

address for the other house street?  I mean, it's like10

A and B, or have you thought that through for --11

MR. GREENBERG:  Currently, there is -- the12

building is an A side and a B side towards the13

courtyard, and they'll have separate addresses.  14

So I just want to add, I -- from I think15

our development team the -- one of the primary16

priorities is the residential character of the site,17

the scale of the buildings to create that residential18

character, and the ability to be able to add a good19

amount of green and landscape.20

Again, kind of the transparency or21

visibility, I think it's, as Brad mentioned, the eyes22

on the street also lend itself, but also the23

penetration through the site.  The previous buildings24

were -- had a very small space between them, and there25
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was -- basically, it was a screen of buildings, and I1

think this will solve that and allow more of a2

spacious look, especially since we've got a park right3

across the street.4

MR. TUMMONDS:  Mr. McClure?5

MR. McCLURE:  Thank you.  My name is Craig6

McClure.  I'm a landscape architect with Parker7

Rodriguez.  I'm here to talk about the landscape plan8

for the project, if you'll give me just a moment to9

get the boards up.10

Thank you, John.11

Can everyone see this okay?  Okay.  Let me12

start with the street tree planting on the project.13

You'll see that on 13th Street, Mississippi Avenue,14

10th Place, and Trenton Place we have a very nice,15

lush street tree planting program planned for this16

project that will augment existing trees that are17

currently along the streetscape.18

Then, as we move into the site, there is19

going to be a mixture of canopy trees and ornamental20

trees that will be sprinkled throughout the site.21

Canopy trees will go along in the parking areas to22

provide some filtered shade in those areas, and we'll23

also have some other canopy trees sprinkled through24

the site for visual interest.25
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Then, we'll also have some ornamental1

trees that are sprinkled through the site, and they2

occur very often at entrances to the buildings3

themselves, and that provides a little bit of interest4

to those -- to those entrances and also helps to mark5

where the entrances are.  So it gives you a little bit6

of a visual clue.  We also have them at very important7

nodes within the site, which I'll get to later when I8

talk about the central spine staircase.9

As was mentioned before, and as you can10

see here in these pictures, the site is very steep.11

So it won't be appropriate to plant one in the whole12

space.  So in the areas where we have steep slopes13

we'll be planting ground covers to try to stabilize14

the soil and to make maintenance much easier for those15

locations, those very difficult steep slopes.16

So, then, as we move further into the17

design -- and I'm sorry this is in a different18

orientation -- I'll put it up this way.  So this has19

the same orientation as the central spine right here.20

It's just in a larger scale.  And what you'll see is21

that this is a very important axis that goes through22

the site.  It's -- 12th Street comes down through23

here, and then there's the Oxen Run Park with the24

amphitheater.  And I think that's what we're trying to25
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emphasize is the special connection through the site.1

At the top -- on the top side we have a2

special note here that is highlighted by special3

paving, and it will have some seasonal plantings in4

it.  And that is right on the centerline of 12th5

Street as you come down 12th Street.  So it's a nice6

little accent piece there.7

You come down the --8

VICE-CHAIRPERSON MILLER:  Excuse me.  Can9

I --10

MR. McCLURE:  -- staircase --11

VICE-CHAIRPERSON MILLER:  I just want to12

interrupt you for a second.13

MR. McCLURE:  Certainly.14

VICE-CHAIRPERSON MILLER:  as you're15

explaining, I mean, you're saying things like special16

paving or canopy or ornamental.  I'm wondering if you17

can just elaborate a little bit like ornamentals such18

as cherry trees or paving such as -- so we can19

visualize it?20

MR. McCLURE:  Well, why don't we start21

with street trees.22

VICE-CHAIRPERSON MILLER:  Okay.23

MR. McCLURE:  Because that's where I24

started the presentation.25
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VICE-CHAIRPERSON MILLER:  Okay.1

MR. McCLURE:  The street trees will be2

trees like oaks, maples, London plane trees, very good3

trees for this area.  Ornamental trees will be tees4

such as magnolia trees or native trees like the5

eastern red bud or the apple service berry.  And they6

will be selected to provide seasonal interest, both in7

spring, summer, and fall.  We'll pick them for flower,8

for fall color, for summer foliage -- things of that9

nature.10

When I talk about special paving -- well,11

why don't I talk about the sidewalks on the whole12

site.  That is to be scored concrete paving for all of13

these sidewalks that connect everything.14

Then, when we get to the special pavers,15

at minimum --16

COMMISSIONER JEFFRIES:  Excuse me.  Can17

you keep that mike very close to your mouth, because18

you fade a little bit.19

MR. McCLURE:  Okay.20

COMMISSIONER JEFFRIES:  Thanks.21

MR. McCLURE:  Is that better?  Okay.  So22

the sidewalks will be scored concrete sidewalks.  And23

then, in the special paving areas, at a minimum it24

will be a colored concrete.  25
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So we have a special area here, and then1

we come down into the tot lot area, which is2

handicapped accessible, and it's in the middle of the3

site, so it's a beautiful central node for the whole4

project.  And you'll see that there is -- there are5

some ornamental trees here in this site that highlight6

that special node as well.7

Then, as you come down into this area,8

there is a multi-use facility here in this -- located9

in this particular building.  So there is a courtyard10

out here that responds to that.  It has a little11

basque of trees, the special paving that we talked12

about, some seasonal color, and it will be a very nice13

place.14

VICE-CHAIRPERSON MILLER:  I'm sorry.  Can15

I follow up on this special paving?  I don't -- I16

don't know what colored concrete is, and it -- maybe17

you can explain that a little --18

MR. McCLURE:  Yes.  Colored concrete --19

VICE-CHAIRPERSON MILLER:  -- where we may20

have seen it.21

MR. McCLURE:  Colored concrete is -- it's22

a colored add mixture that's placed into the concrete23

that gives it a pigment or a color.  And it's a lot24

more special than just regular white concrete.  So I25
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think what you'll see here is it will have a color1

similar to brick or stone, but we haven't quite gotten2

that far yet.  Okay?3

MR. TUMMONDS:  I just have a couple -- are4

you done, Crag?5

MR. McCLURE:  Well, I just wanted to6

finish up with --7

MR. TUMMONDS:  Okay.8

MR. McCLURE:  -- what we have down here on9

Mississippi Avenue.  We have another node that kind of10

brings your attention to the front entry of the11

project.  And, again, it has the special paving and12

the seasonal color.13

MR. TUMMONDS:  Great, thanks.  I just have14

two followup questions.  The first one would be for15

Mr. Fennell with regards to the specific requirements16

with regards to the parking variance.  Could you17

address the issues that prohibited you from being able18

to provide the one-to-one parking on this larger site?19

MR. FENNELL:  Sure.  As the project team20

has described, there's a steep slope between21

Mississippi Avenue and Trenton Place, and cutting into22

that steep slope for the purposes of creating the23

parking really was untenable.  It wasn't achievable24

here.  We also are located on two major bus lines, and25
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we're three blocks from the Metro.  1

And so we feel that from a market2

standpoint the parking ratio is comfortable to us, and3

we believe that Oxen Creek, for example, is a4

comparable size project where we did a relatively5

similar parking ratio and had no market resistance.6

And so we feel that this is an adequate solution for7

this site.8

MR. TUMMONDS:  Could you also address the9

constraints you would have on this project regarding10

the large amount of affordability you're providing and11

the treatments that Craig described regarding special12

paving, trees, species?13

MR. FENNELL:  Sure.  I think that, you14

know, John Kirkland said earlier in his presentation15

about 85 percent of these units are going to be16

reserved for people between 50 and 80 percent of area17

median income.  And we have seen rapidly escalating18

prices throughout the city, Ward 8 is no different.19

Oxen Creek, where we sold houses in '99 to 200220

between $100- and $160,000 today resell between $315-21

and $345,000. 22

So as part of a broad array of providing23

product to the community, this project is very24

important, we believe, in sort of addressing the25
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balance of issues relative to affordable housing1

throughout the ward.  2

We believe that, coupled with the3

apartments and the 75 single-family detached houses,4

as well as other condominium projects that we're5

working on in the community, we're trying to create a6

real balance of options -- affordable housing options7

for sale to the community.  And I think that putting8

more market rate constraints on the design really9

affect our ability to compete and provide this product10

at this price level.11

We're talking about providing homes for12

people in the $40- to $70,000 annual income, and so I13

think we're very sensitive to doing a quality design,14

first-rate design.  We certainly do have market rate15

units in this mix, so we certainly need to speak to16

the broader appeal.  But I think we have to balance17

the cost and the constraints with the project in order18

to achieve our goals.19

MR. TUMMONDS:  That concludes our20

presentation.21

VICE-CHAIRPERSON MILLER:  Okay.  I'd like22

to follow up on the parking, since that's what the23

variance is for.  Is it that the topography just does24

not allow one more parking space?  Or is it that --25
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well, that's one question.  Or the next question:  are1

there tradeoffs that were you to provide any more2

parking spaces onsite you would have to give up3

something?4

MR. TUMMONDS:  Yes.  I think with regards5

to the test, we do think the first standard, that6

exceptional, extraordinary situation, topographical7

condition, that is absolutely satisfied.  The second8

test, the practical difficulty, our practical9

difficulty with providing one-to-one parking on the10

site is that, again, as we know, the standard is not11

-- it's impossible, but in order to find flat spaces,12

if you will, that you'd want to park a car on, the13

practical difficulty we face here with doing any more14

is that we would be cutting, cutting, cutting more15

into the site.  16

What that does is that then requires less17

green space and more retaining walls.  We think that18

the balancing between having more green space, not19

having larger retaining walls for our residents to20

look at, outweigh provision of one-to-one parking.21

The third prong of the test would be that the -- we do22

not impair the intent or integrity of the zoning23

regulations or zoning map.  24

We think that based on DDOT's report,25
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Osborne George's report that there is sufficient1

parking on the adjacent streets -- you note that2

because we do have -- across the street is Oxen Run3

Park, we don't have competitors for those on-street4

parking spaces on the other side of Mississippi5

Avenue.  And also, on the other streets, I think Mr.6

George said there were upwards of 100 parking spaces7

onsite that are available.  8

So we think that all of those factors help9

us satisfy and do help to make us satisfy the three-10

prong area variance standard.11

VICE-CHAIRPERSON MILLER:  Just so I12

understand, though, the practical difficulty prong,13

have you used all the reasonable flat spaces for14

parking?  And then, the other spaces, you'd have to15

cut in and put retaining walls, and so they're not16

really practical for parking.  Is that right?17

MR. FENNELL:  That's correct.  Yes.18

VICE-CHAIRPERSON MILLER:  Okay.19

MR. FENNELL:  We have.20

VICE-CHAIRPERSON MILLER:  So it's not one21

to one.  How is -- is it first-come, first-served for22

people who are going to be parking in these areas?23

MR. FENNELL:  It will be part of the sales24

process.  That's right.  As we sell out, we will offer25
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the space, and those who wish to acquire that space1

will.  And I think that, again, our market data would2

suggest that we don't believe that we're going to have3

a one-for-one demand.4

VICE-CHAIRPERSON MILLER:  So you're going5

to sell the parking spaces?  So is that going to -- is6

that going to affect -- the people who have the7

affordable housing aren't going to be in as good a8

position to buy the spaces, and they'll be less likely9

to have spaces, is that what's going to happen?10

MR. FENNELL:  No.  I guess perhaps I've11

misspoken.  When we're going to offer the space, it12

will be part of the sale price of the unit.13

VICE-CHAIRPERSON MILLER:  Oh, it will be14

wrapped in the affordable housing --15

MR. FENNELL:  Correct.16

VICE-CHAIRPERSON MILLER:  -- price?  Oh,17

okay.  18

BOARD MEMBER MANN:  Madam Chair, if I19

could follow up with a question regarding that parking20

while you're on that subject.  As I understand it,21

there's going to be -- the access is going to be22

controlled using driveway gate arms, is that correct?23

MR. FENNELL:  Correct.24

BOARD MEMBER MANN:  And can you talk a25
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little about that?  I guess that's because they're1

reserved spots or --2

MR. FENNELL:  Yes.  I think in order to3

effectively control the parking, these are not4

enclosed gates.  What this is is a simple gate arm,5

and each individual that has a parking space will have6

a key card that will pull up to a remote sensor,7

activate it, the gate arm will open, and that's how8

we'll control the parking.9

BOARD MEMBER MANN:  Okay.  Can one of you10

address lighting, street lighting and parking lot11

lighting, the sort of light standards that you plan on12

using?13

MR. KIRKLAND:  We have done some lighting14

design on this, and basically at every entrance15

there's going to be a post-type lantern.  We're16

probably going to -- we're looking for a very high17

level of lighting on those.  18

In the parking lots it's going to be a19

double shoe box type that will -- that will be on20

probably a 22-foot pole, whereas the scale for the21

lighting on the -- in the walkways and on -- at the22

entrances will be on like a 12-foot pole, something23

like a park master type fixture.24

And that -- there won't be any lights on25



51

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

the buildings aside from by each front door there will1

be a little entry light. 2

BOARD MEMBER MANN:  Have you studied the3

lighting in the adjacent neighborhoods to see what4

sort of lighting they use or is used on the streets?5

MR. KIRKLAND:  Basically, it's goosenecks6

on the poles, and the single-family or the duplex7

units that are across the street, you know, they have8

usually a porch light.9

BOARD MEMBER MANN:  Has this lighting plan10

been coordinated with DDOT, or has there been any11

discussion with DDOT as to whether or not they have a12

preference for Washington standards?13

MR. KIRKLAND:  No.14

BOARD MEMBER MANN:  "No" to which one?15

MR. KIRKLAND:  We haven't -- we haven't16

discussed it with DDOT.  All of the lights would be on17

private space, and currently there are gooseneck18

lights on Mississippi Avenue and all of the -- even19

the alley has goosenecks on the telephone poles.20

BOARD MEMBER MANN:  Okay.  Oxen Run Park,21

is that under federal ownership, or is that city?22

MR. FENNELL:  It's federal ownership that23

is under the jurisdiction of the city.24

BOARD MEMBER MANN:  And can you explain25
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perhaps a little more the relationship between the1

landscape treatment along the edge of your project2

versus how that would relate to the park?3

MR. FENNELL:  Back in the late '70s the4

city came through and built an amphitheater, and it's5

our best understanding it has been used a handful of6

times.  And we think that's a crime.  We'd like to go7

into the park.  We've had meetings with Department of8

Park and Recreation and have their full buy-in.9

What we'd like to do is to open up that10

amphitheater, connect it into programs that are11

already being provided through the Town Hall Education12

Arts Recreation Campus, and try to invite the public13

to once again utilize the park.  What the state of the14

park is is that it has been left completely15

unmaintained, and so there's a lot of non-indigenous16

and evasive plant structure that's there that needs to17

be thinned out, needs to be cut away.18

We need to get back to an area where we19

can have site lines and have visibility.  We also know20

that the park is adjacent -- a former baseball21

diamond.  We have interest and have talked with United22

Black Fund and others within the community about23

creating a viable Little League organization that24

could then go ahead and use that, as well as several25
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other ball fields in the park.1

We have a number of projects that front2

the park, and for years we have worked with the Parks3

and Recreation.  We have put playgrounds in the park,4

we have done this same drill where we've cut and5

opened up the area.  I can't tell you the positive6

impact, the amount of trash and debris and weapons and7

everything else that get pulled out of that park when8

those kinds of things happen.  9

This will be a big volunteer effort.  It10

will be spearheaded by our group, and we will link up11

with the appropriate community members and look12

forward to doing that as part of this project.  And13

so, therefore, the rationale between keeping 12th14

Street and Avista back through the property and15

linking up with that -- with that amphitheater.16

BOARD MEMBER MANN:  So there's going to be17

access from the north of the property through the18

property to the south, to the park?19

MR. FENNELL:  That's correct, yes.  We're20

not creating a gated-style community here.  We really21

want to have good foot control, and so there will be22

42-inch fencing along the walk paths.  John mentioned23

earlier about lighting.  We abhor, you know, shining24

the lights down from the building.  25
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We think that, you know, it needs to have1

the right quality of residential lighting that will2

speak to the quality of the community.  So our fencing3

plan is really in an effort to maintain grass and keep4

people off of the landscaping, so that we can give it5

the best opportunity to grow and mature.6

BOARD MEMBER MANN:  And was there any7

special landscape treatment or consideration given8

that would relate your landscaping to the park?  Or9

were any particular choices made in the species of10

trees used or --11

MR. McCLURE:  As Brad said, the park is12

very overrun with invasive species.  So no, there is13

really no relationship to that, and it's entirely14

wooded along that -- the length of the street,15

Mississippi Avenue.16

MR. TUMMONDS:  I've got some followup,17

please.  Would the plantings that we're proposing on18

our site, would they be plantings that the Department19

of Parks and Recreation, National Park Service, would20

deem to be appropriate on Oxen Run?21

MR. McCLURE:  Absolutely.22

BOARD MEMBER MANN:  How would pedestrian23

access to the park occur from your property on the24

north?25
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MR. FENNELL:  We haven't finalized it.  We1

have shown that there is a walkway that would be mid-2

block or right at the base of the access through.3

That has not been approved yet, and so either that4

will get approved and we will have sort of a rumble5

strip and appropriate large sidewalk there, or we'll6

go up to the stop sign at 13th Street and bring the7

traffic over that way.  8

There is some coordination that obviously9

has to happen.  On the lower half, on the park side10

you can see there's a little cut there.  There's a11

paper street that runs through.  We understood that12

there is no desire, nor plan, to put that street13

through.  14

What we'd like to see is perhaps a15

modification, so that that cut could be eliminated,16

because what happens is it just becomes a natural17

dump.  You can get your pickup truck up, you know,18

behind one of the barriers and then you're back into19

the park and it's free dumping.  So we're working very20

hard at trying to control that.21

BOARD MEMBER MANN:  And I think one last22

question.  You might have addressed this earlier.  But23

how would you say that your development relates, as24

far as in the urban design context, to the -- to the25
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surrounding neighborhood?1

MR. KIRKLAND:  I think very well.  The2

buildings that are across the street to the north3

there are -- there's two three-story apartment4

buildings, and then further up there -- it's a mixture5

of duplexes and, you know, two- and three-story6

structures.  We were very sensitive to that when we7

worked on the design, and we used materials and the8

same kind of architectural style that's -- that was9

used in the other parts of the community.10

BOARD MEMBER MANN:  Actually, if I could11

just go back to the lighting again, particularly the12

street lighting.  You said that all of the lights that13

you'll be installing will be installed on private14

property?15

MR. KIRKLAND:  That's correct.  There's16

existing street lighting along Mississippi Avenue and17

also -- well, actually, all of the streets18

surrounding.  And our lighting will be within the --19

basically along the sidewalks that we're creating, and20

also along the public sidewalks, but on the private21

space side of that.22

BOARD MEMBER MANN:  Okay.  So the public23

streets always have street lighting and there's no24

proposal to change what's already there?25
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MR. KIRKLAND:  That's correct.1

BOARD MEMBER MANN:  Okay.  Thank you.2

BOARD MEMBER ETHERLY:  Thank you very3

much, Madam Chair.  Most of the questions have hit4

just about everything I wanted to cover, but this5

might be a little bit of a meandering walk through a6

few things.7

Let me definitely say, first of all, I8

think it's an excellent project.  As my colleagues9

know, they get tired of me saying it, but whenever I10

get an opportunity to acknowledge a project that's11

anywhere within shouting distance of my high school,12

Ballou Senior High School, I'm always very happy to13

note that.  And, clearly, this developer and this14

development team have been an integral part of the15

Renaissance of what is a very dear area to me.16

That being said, because that gets to none17

of the relevant pieces of the test, as we are charged18

with, I want to kind of talk a little bit about19

parking, and I want to talk a little bit about design.20

And it perhaps might be helpful, because some of this21

is going to get into trip issues, so it might be22

helpful to make a little bit of a space for Mr. George23

if we could.  Not real "detaily," but I want to have24

him available if I could just to kind of run through25
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a few things.1

As it relates to the movement of traffic,2

let me make sure I understand, and I'll pull out my3

little handy-dandy laser.  So for the moment we -- for4

the moment we have three points of access, and that's5

if my little handy-dandy laser works.  There we go.6

You have that, you have of course the entry here, and7

then you have the third point is what would be 10th8

Place, if I have my orientation correct.9

Mr. George, one of the things that does10

jump out from your traffic analysis -- and welcome --11

is the number of incidents -- and I apologize for not12

having the reference, page reference, but it notes13

that there is a fair amount of accident activity.  And14

I'm actually at page 8 of your report.  It is Table15

Number 2, Accident Records Summary Study Area16

Intersections.17

The major intersection, Mississippi and18

Wheeler, has quite a bit of activity, and then you19

have a fairly uninterrupted straightaway as you20

continue down Mississippi Avenue, with the exception21

of I think two existing stop signs presently, correct?22

MR. GEORGE:  That is correct, Mr. Etherly.23

There is a multi-way stop sign at 10th Place and24

Mississippi Avenue, and then also at 13th Street.25
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BOARD MEMBER ETHERLY:  Okay.1

MR. GEORGE:  There are multi-way stop2

signs.3

BOARD MEMBER ETHERLY:  With respect to4

turning movements as you look at the entrance kind of,5

let's say, mid-block there and then also at 10th6

Place, no concern on your part based on what you've7

seen or the dialogue you've had with DDOT about -- I8

don't know if it's the appropriate term to say9

"storage" as cars are waiting to make that movement10

into what -- into where the residential complex will11

be.  12

Any concerns about, number one, the length13

of queuing lines there and, shall we say, a14

deteriorating level of service as people are moving15

from Mississippi and Wheeler down Mississippi into the16

subject property?17

MR. GEORGE:  I would say the answer is no,18

that we have -- I have no concerns.  And the reason is19

that Mississippi Avenue is a connector street.  It20

runs east-west and connects in the east to Southern21

Avenue, in the west to South Capitol Street.  So even22

though it serves a fair amount of traffic, it serves23

mainly uses along that roadway, not significant24

through traffic.25
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And something that I did not specifically1

mention in our study is that our involvement with this2

site predates the current application.  We actually3

looked at the site back in 2002 when the site was4

still at least partially occupied, and we looked at5

traffic volumes there, we looked at the situation6

today, and we have observed no significant growth in7

traffic.8

I would also mention that Mississippi9

Avenue is 34 feet wide.  It's quite a wide street, if10

you travel along that roadway.  And as far as the11

turns, we think that it should present no constraint.12

I think Mr. Greenberg talked about the access into the13

parking area, and one of the things that we noted was14

that that particular parking pod has a significant15

throat.  16

So it allows for vehicles not to be queued17

right on the roadway waiting to make -- to inch into18

the driveway but to move pretty -- in a pretty easy19

manner into -- off the public roadway.20

BOARD MEMBER ETHERLY:  So with respect to,21

especially as we deal with the gate area here, if you22

have a resident that is waiting to make that turn and23

then will have to access a security mechanism of some24

type at the gate, traffic will still be able to move25
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to the right of that vehicle.  If there is a vehicle1

queued there, there's enough space on Mississippi to2

move past that vehicle and continue in what would be3

west to east.4

MR. GEORGE:  Yes.5

BOARD MEMBER ETHERLY:  Okay.6

MR. GEORGE:  I think as was mentioned by7

one of the speakers, some of the details as far as the8

exact location of no parking signs, and so on, will of9

course be addressed during the permitting phase.   I10

think it was mentioned that there is likely to be --11

W.C. Smith is considering a walkway that would -- a12

crosswalk that would connect the site with Oxen Run.13

So the details, of course, would have to14

be worked out during the permitting stage of the15

project, but we do not see that being as an issue.16

And we base it not only on a theory but on what17

obtains further to the east, for example, along18

Mississippi Avenue, where there are developments with19

similar access points off the roadway.20

BOARD MEMBER ETHERLY:  Okay.  And just21

very quickly, and then I think I can wind up this22

portion of my questions, as it relates to 10th Place,23

10th Place fairly, from your traffic report -- and I'm24

not surprised, but you would describe 10th Place as a25
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fairly slightly utilized kind of thoroughfare or --1

MR. GEORGE:  Yes.2

BOARD MEMBER ETHERLY:  Because 10th Place3

isn't -- I'm just trying to get a sense for the4

traffic and kind of what the impact will be as traffic5

adjusts to get into and out of the subject property.6

And so I just want to be clear that 10th Place, as we7

look at the map, is a fairly underutilized street as8

it is now, because it really doesn't take you9

anywhere --10

MR. GEORGE:  Yes.11

BOARD MEMBER ETHERLY:  -- once you turn on12

it, unless you're going to a specific portion of13

perhaps one of the existing developments or, of14

course, this development should the project be15

approved, correct?16

MR. GEORGE:  Yes.  10th Place is17

designated as a local street, and it actually meanders18

through the site.  And as you know, the subject19

property is on both sides of 10th Place.20

BOARD MEMBER ETHERLY:  Okay.21

MR. GEORGE:  And it continues north and22

provides a local street connection to Alabama Avenue,23

which --24

BOARD MEMBER ETHERLY:  Okay.25
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MR. GEORGE:  -- we think is favorable.1

BOARD MEMBER ETHERLY:  Okay.2

MR. GEORGE:  And I would mention that all3

of the intersections further to the north, they are4

multi-way stop signs.  So by design they serve to calm5

traffic, which is an important consideration.  And we6

observed traffic not only at the intersections that we7

documented in the report, but within the area as a8

whole.  And we think that traffic, again, is local9

serving in nature, and we do not see any safety or10

circulation issues as far as the access to the site.11

BOARD MEMBER ETHERLY:  Excellent.  That12

was a little bit of a walk through traffic.  Let me13

figuratively come through the gate arm and transition14

into parking.  But let me talk about that -- at least15

ask a question about that gate arm for the moment.16

Thank you very much, Mr. George.17

MR. GEORGE:  My pleasure.18

BOARD MEMBER ETHERLY:  The gate arm rubs19

me in an interesting kind of way.  It's more aesthetic20

than anything.  I definitely appreciate the21

territoriality of it and how it helps to, of course,22

set the entranceway apart from others who might just23

endeavor to venture in there.  Is that a fairly24

standard piece of equipment employed in a residential25
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context?  1

The picture that was helpful -- we all2

come across them from time to time.  The picture was3

helpful, but a fairly unconvincing one as it relates4

to -- and I'm looking at I believe what was part of5

Exhibit C, photographs of subject properties, fence6

detail, and access gate to the parking areas.7

The top picture shows a gate -- and I'll8

show it to my colleagues so they can see it -- that9

looks like it's employed in a commercial context, and10

it's something that I'm familiar with seeing that11

mechanism in a number of places.  Any alternatives or12

other possibilities rather than that, or is this13

something that's new in the residential context and I14

just haven't seen it enough yet?15

MR. FENNELL:  Well, I think it is employed16

in the residential complex.  I think that you're17

seeing it in a commercial photo, and perhaps if it18

were in a residential context and it was painted19

different or softened -- and, obviously, I think we20

can do that.  21

I think the major point to make here is is22

that the parking is going to be under the auspices of23

the management which comes under the control of the24

condominium board.  And one of the things that we're25
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very concerned about is trying to create a condominium1

board that doesn't have too much pressure on it to2

maintain and manage into the future, because we find3

that, particularly as you're building these new4

communities and creating these new boards, you're5

getting first-time homebuyers and this is a big deal6

for them to understand, you know, what their rights7

and privileges are and how they should act or be8

successful in trying to run a board.9

So from the management side, we feel that10

the gate arm is an asset, a long-term asset to the11

community, because it will help minimize parking --12

regulation parking concerns, and it will diminish the13

turbulence that the --14

BOARD MEMBER ETHERLY:  Okay.15

MR. FENNELL:  -- management and the condo16

board will have to experience.17

BOARD MEMBER ETHERLY:  Okay.  I can buy18

that.  I can buy that.  I just wanted to kind of19

invite a little bit of discussion.  Maybe it's just my20

urban sensitivities now, whatever.  No big deal on21

that.22

Okay.  Let's come into parking a little23

bit here, and what I just want to be very clear on is24

if you had to comply with the zoning regulations -- I25
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understand grade change and the types of retaining1

wall activity that might have to be engaged, but just2

perhaps from a visual standpoint, if you had to3

comply, where would the -- where conceivably would the4

parking go?  5

I'm perhaps hazarding a guess that if you6

had to comply you're going to have to start pushing it7

a little further up into here, and, of course, that's8

where you start really getting into your grade.  And9

you're cutting out green space to create the spaces,10

but could you just kind of indicate that graphically,11

please?12

MR. KIRKLAND:  Yes.  And you are exactly13

correct.  I mean, this is a two-to-one slope right in14

through here, so that -- and we did explore this, and15

what we ended up with was in order to get it up there16

we had 8- and 10-foot walls there in order to get up17

into that slope.  We didn't feel that it was as good18

aesthetically or operationally.19

And, you know, one of the other tradeoffs20

that we made here was in order to get this -- this is21

a 12-foot difference between this here and the street,22

so that's a rather steep ramp going up in there.  If23

we would have made that steeper, we could have gotten24

a couple more spaces in here, but then this becomes25
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untenable.1

So with the grades it's kind of like2

squeezing a balloon, so, you know --3

BOARD MEMBER ETHERLY:  Okay.4

MR. KIRKLAND:  -- we tried to come up with5

the best compromise possible and keep the walls to a6

minimum.7

BOARD MEMBER ETHERLY:  Okay.  Okay.8

Excellent.  And then, while you're there, just perhaps9

out of curiosity, what's the function for that walkway10

there?11

MR. KIRKLAND:  That was so that if someone12

is -- wants to park out here on Mississippi Avenue13

they can actually get up into this unit a little bit14

more conveniently --15

BOARD MEMBER ETHERLY:  I see.16

MR. KIRKLAND:  -- rather than walking all17

the way down to the end of the almost -- or if they18

have visitors and the visitors want to park on the19

street, you know, it gives another access for them to20

get in --21

BOARD MEMBER ETHERLY:  Okay.  Because --22

MR. KIRKLAND:  -- and out of the23

community.24

BOARD MEMBER ETHERLY:  -- if --25
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MR. KIRKLAND:  We strove to have a lot of1

connectedness to the community.2

BOARD MEMBER ETHERLY:  Okay.  At this3

juncture, there is no visitor parking accounted for4

onsite.  Only residents or other persons with5

authorized access would be able to park on the actual6

site itself.  So visitors will be Mississippi Avenue.7

Okay.  I think that -- I think that does it for me on8

the traffic component, the parking component.  9

My final piece -- and this won't be as10

long an engagement -- but I just want to talk a little11

bit to make sure I'm clear on kind of the aesthetics12

or the architectural aspect of what we see as we front13

Mississippi Avenue and as we come to the corner of14

13th and Mississippi.15

I think I've heard in the presentation16

that clearly there was a lot of consideration given to17

the visual impact along Mississippi Avenue and, of18

course, the adjacency to the parkland across the19

street.  As I look at a couple of the elevations, and20

I was really looking with some interest at all of the21

buildings that front Mississippi Avenue, but then also22

building -- what is Building 12, 12B and 12A, along23

13th Street.24

The elevations that we have are very nice25
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and colorful, and I'm just trying to -- I'm trying to1

get a sense visually of the elevations.  And I2

apologize for not having my Building 12 -- actually,3

I do have it up.  4

What we have -- when you look at5

Building 4 and Building 10 -- and, actually,6

Building 10 is on the back of Trenton Place -- the7

coloring that we see -- and I'll just show it up, so,8

again, my colleagues can see it and the witnesses can9

see it -- the coloring, is that meant to be -- yes,10

let's just head right to those drawings there.  Is the11

coloring meant to be fairly indicative of what you12

will -- what one would see if they were standing13

looking at that location?14

MR. KIRKLAND:  Yes, that's correct.  I15

think we're looking to give a little bit of variety.16

I think one of the features that we're really trying17

to play up with this is that there is a lot of visual18

interest with these pieces that move in and out.  You19

know, we have setbacks, and it has very much of a20

townhouse feel and rhythm as you move down the street.21

I think we would have a little variety.22

I don't think we really nailed down the colors.23

There's a lot of -- there's a strong color pallet from24

the community that we could draw from with what the25
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existing homes have painted their buildings in.  1

So, you know, I think that it gives us an2

opportunity to really accentuate the undulations on3

the face of the building and give it a little bit of4

variety as you move down the street and move around5

the block, so that it's not looking too consistent.6

And we tie it all together with the brick band at the7

bottom, which will be essentially the same color --8

BOARD MEMBER ETHERLY:  Okay.9

MR. KIRKLAND:  -- all the way through.10

BOARD MEMBER ETHERLY:  And with respect --11

with Building 12A, which is on 13th Street, there is12

an elevation which shows at the corner, Building13

Number 12A, 13th Street, the east facade.  Yes, sir,14

that building there.  With respect to -- and I'm not15

sure if it's -- if it's that drawing right there.16

MR. KIRKLAND:  Yes, that's -- that's --17

that relates.18

BOARD MEMBER ETHERLY:  Okay.19

MR. KIRKLAND:  You're looking at it that20

way.21

BOARD MEMBER ETHERLY:  Exactly.  But22

that's from the perspective of 13th Street, correct?23

MR. KIRKLAND:  That's correct, yes.24

Looking from 13th into the development.25
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BOARD MEMBER ETHERLY:  If I'm clear, you1

have essentially two balconies that will be kind of2

there, there, in that kind of middle column.3

MR. KIRKLAND:  That's correct.4

BOARD MEMBER ETHERLY:  And what5

articulates this kind of corner area right here6

nearest to the tree that's indicated on the drawing?7

MR. KIRKLAND:  It's basically a wrap-8

around porch --9

BOARD MEMBER ETHERLY:  Okay.10

MR. KIRKLAND:  -- that comes around and11

addresses the corner, so that it gives us -- and it's12

similar to what we have here on Building 10, on13

Building 4, where you have entries, we'll have windows14

there, but the bottom band will be set off by a wrap-15

around porch that faces both out onto in this case16

Trenton Street and 13th Street.17

MR. GREENBERG:  Okay.  I'd just like to18

reiterate what John said, is that in essence they're19

not ends of buildings, they're a continuation of the20

facade and the street -- the whole street facade is21

integrated --22

BOARD MEMBER ETHERLY:  Excellent.23

MR. GREENBERG:  -- as it goes around the24

site.25
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BOARD MEMBER ETHERLY:  So essentially I --1

perhaps my worry, and I think the design gets to it,2

is kind of being stuck with that end loaf on the loaf3

of the bread.  It's the one piece I never eat.  I4

always just go to the ones in the middle, and5

sometimes, perhaps in design, you get some properties6

at the end of the row that kind of get that treatment.7

And, again, it's the last loaf in the pile, and that's8

not the favorite one for me.9

Okay.  I think -- I think that covers it.10

Perhaps just as a final question, coming back to Mr.11

Mann's issue on lighting, has there been any12

consideration -- if I recall from the exchange, you're13

going to be doing some interior lighting in terms of14

once you get into the body of the site, and that15

lighting pretty much is going to track along the16

walking paths, correct?  17

But you haven't finalized what that may18

be, but we're probably talking something that's at19

least going to be not necessarily street lamp height,20

but it's going to be, you know, somewhere in the21

neighborhood of, what, 8 to 12, something like that?22

MR. FENNELL:  Yes, it will be about 1023

feet tall, and it will be appropriate size, pedestrian24

walkway light.  It'll get the lights off the25
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buildings, they'll be directed more on the pathway,1

and it'll be more of a -- you know, a continuous but2

even feel as opposed to creating, you know, hotter3

spots where there is a blinding light and then sort of4

the bleed into --5

BOARD MEMBER ETHERLY:  Excellent.6

MR. FENNELL:  -- the next one.7

BOARD MEMBER ETHERLY:  Excellent.8

Excellent.9

Thank you, Madam Chair.  Thank you very10

much.  I appreciate the presentation.11

COMMISSIONER JEFFRIES:  I'd like to follow12

up with one of the questions that Board Member Etherly13

brought up, and that's this driveway gate arm.  If I14

look at Mississippi Avenue, right on that axis of15

12th Street as you -- right across from the16

amphitheater, a gate -- a driveway gate arm would be17

there, correct?18

MR. FENNELL:  Correct.19

COMMISSIONER JEFFRIES:  And what you've20

told us is that what was submitted, page 3 of21

Exhibit C, would -- would not -- it would not look22

like that.23

MR. FENNELL:  I think based on this24

morning's conversation we're going to look at25
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softening and creating a more typical, you know,1

residential approach.  I mean, I think there is a box2

with a card reader, and I think there is an arm.3

That's the guts of the system.  But whether we can4

plant or create, you know, a softer look to it rather5

than what you see in the picture, I think we're6

willing to go that extra mile and see what we can do7

to improve it.8

COMMISSIONER JEFFRIES:  Yes.  I'd9

definitely like to, you know, in terms of keeping the10

record open, if they could submit to us something that11

-- that looks very different than this.  That's a non-12

starter I think.13

And, you know, I'm less concerned perhaps14

on 10th Street, but I think Mississippi Avenue really15

deserves something that looks -- yes, whether you --16

and how -- whether it's landscaping or however it17

looks, but I think we can do a little better than18

that.19

And then, I have two questions.  And that20

is, Mr. Fennell, you brought up in comparable projects21

in Ward 8, is Oxen Creek -- that's in Ward 8 as well?22

MR. FENNELL:  Yes.23

COMMISSIONER JEFFRIES:  Yes.  That you24

were -- that, you know, market -- the market was very25
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comfortable with not a one-for-one parking for the1

units.2

MR. FENNELL:  That was our experience at3

Oxen Creek.  We sold units without garage, without4

driveway.  There was street parking only.  It was part5

of a PUD that was approved.  And from a market6

standpoint we saw no issues, no ramification7

whatsoever, and that's what gives us great comfort in8

doing this project at the parking ratio we're talking9

about.10

COMMISSIONER JEFFRIES:  What was the11

demographic profile of those individuals who did not12

require parking space?  Do you recall?13

MR. FENNELL:  You know, it was -- in14

general, I can tell you the demographic of the Oxen15

Creek buyer.  Sixty percent came from within the ward,16

Ward 8, Ward 7, the east of the river component.  The17

average income was in the low 40,000, and I think I18

gave earlier the price range, between 100- and 160-.19

Today, on this project we're looking at price ranges20

that will accommodate families earning between the 40-21

and 70,000, and so I think that we feel that they are22

very comparable.23

We have been out marketing our Ashford24

Court product, and another for sale project we have in25
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the area.  We have strong interest, and we have done1

a lot of communicating with those prospective buyers.2

And we feel that there is a population base that will3

forego the parking and are fine with that.4

COMMISSIONER JEFFRIES:  Well, I mean, this5

is -- I mean, you know, I'm always happy when we can6

not do one-for-one parking.  So that's a good thing.7

But also, you know, I want the project to be8

successful.  So I just -- and, you know, this is9

really -- you're not a transit-oriented development,10

and in many ways it's almost suburban in nature11

perhaps.  I don't know the area so well, but --12

MR. FENNELL:  Well, we are three blocks13

from the Metro.14

COMMISSIONER JEFFRIES:  So you are three15

blocks from the Metro.16

MR. FENNELL:  Three blocks from the Metro.17

COMMISSIONER JEFFRIES:  Oh, okay.  18

MR. FENNELL:  Congress Heights Metro is a19

three-block walk.  And we're served by two major bus20

lines.21

COMMISSIONER JEFFRIES:  Oh.  Oh.22

MR. FENNELL:  And Mississippi is fairly23

active through --24

COMMISSIONER JEFFRIES:  Okay.25
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MR. FENNELL:  -- public transportation.1

COMMISSIONER JEFFRIES:  Okay.  Oh, then,2

okay.  That's fine.  Okay.  I didn't know it was three3

-- I thought it was a little longer than that.4

And then, the other question I had was the5

-- some of the units that face Mississippi, the units6

-- in fact, all of the units that face Mississippi,7

because you have this internal retaining wall, those8

units that face Mississippi, the only light -- natural9

light they're getting is really facing Mississippi,10

correct?  Because the ones behind it, they have clear11

story windows, and so you're going to get light there,12

right?13

MR. FENNELL:  Yes.  The interior units are14

-- just the front wall has light coming back in.  The15

end units have the front wall and the side condition,16

obviously.17

COMMISSIONER JEFFRIES:  Okay.  And then,18

those units that have the -- I don't know if I have19

the number here or not.  It's 222.  It's at 10th and20

Mississippi.  Those units that have the -- I guess the21

external or the internal stair, how much frontage are22

they taking from that unit?  At 10th Place and23

Mississippi Avenue, just the number of -- you can go24

anywhere actually, but I'm looking at that unit.  I25
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think it says 2 -- I don't -- I'm looking at the site1

plan.2

MR. KIRKLAND:  It basically bumps out, so3

it's -- one of the beauties of this product is there4

is no internal space, and so as a result the -- all of5

the stairways are external, and so it's not taking6

anything away.  It's basically a covered porch,7

essentially, with a stairway going up to the entry --8

COMMISSIONER JEFFRIES:  Okay.9

MR. KIRKLAND:  -- unit which is on a10

landing.11

MR. FENNELL:  I would add that these units12

are very generously sized.  The smallest two-13

bedroom/two-bath starts in the 950 range, and we go14

all the way up to 1,400 square feet.  So these are --15

these are not smallish units.  These are very16

sizeable.17

COMMISSIONER JEFFRIES:  And also I'm18

interested in just what the delta is between, you19

know, your top affordable unit and market rate.  Do20

you have a sense of that?21

MR. FENNELL:  We're going to range22

anywhere from a low of 140,000 to a high of about23

325,000.24

COMMISSIONER JEFFRIES:  For the --25
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MR. FENNELL:  Well, that's the total1

range.2

COMMISSIONER JEFFRIES:  Okay.3

MR. FENNELL:  The affordable tops out at4

250 probably.5

COMMISSIONER JEFFRIES:  So 250, the top of6

affordable, then 325 is market.7

MR. FENNELL:  Top of the market.8

COMMISSIONER JEFFRIES:  Okay.9

MR. FENNELL:  I think that's right.10

COMMISSIONER JEFFRIES:  And I think that's11

it.  I mean, clearly, this is an extremely steep site12

plan and location.  And so I clearly understand, you13

know, this need to create this platform in the middle14

for the parking and all of the other sort of economic15

constraints placed on the developer here.  16

So -- oh, my one last question is:  how17

many off-street -- sorry, on-street parking spaces do18

you suppose are here?19

MR. GEORGE:  Board Member Jeffries, again,20

Osborne George for the record.  Exhibit 5 of21

Attachment D of the applicant's statement at page 1322

of our traffic study shows the parking spaces.  And23

the numbers shown are quite generous all around the24

property, and it's approximately 120.25
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COMMISSIONER JEFFRIES:  Okay.  Okay.1

Well, I think, you know -- I mean, for me, I mean,2

that -- being three blocks from a Metro and having3

what seems to me very generous on-street parking4

available, and also the practical difficulty here, I'm5

very comfortable around the variance test, so --6

anyway, thank you very much.7

VICE-CHAIRPERSON MILLER:  I just have some8

followup questions after all this.  One is with9

respect to this variance test on the parking.  We10

talked about the topography and the retaining walls11

and the landscaping, and we talked about that it's not12

-- that it's impossible, but that it's practically13

difficult.  There's a difference.14

But I just want to ask you this question,15

that we didn't talk about, well, could you have fewer16

houses and more parking spaces.  And maybe that would17

work topographically, I don't know, but then it might18

cut into the whole affordability of the project.  And19

I just want to get it out there and have you respond20

to that.21

MR. FENNELL:  I think that's the correct22

answer.  I think the affordability, the balance of the23

economics of the project, really need those units.24

And so that would be difficult for us to trim the25
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number of units that are being offered.1

MR. TUMMONDS:  The economics of the2

project but also probably the need in the community as3

well.  I think, again, the balancing test that is part4

of maybe the third prong is saying the benefit that5

this project provides by providing affordable units to6

the community is certainly outweighed based on not7

having the additional parking spaces for those units.8

VICE-CHAIRPERSON MILLER:  Okay.  And I9

don't know if this was addressed while I was looking10

at my notes, so forgive me if it was, but this arm on11

the gate -- okay, is there only like one place where12

you have that, or do you have that in -- at every13

access point to a parking lot?14

MR. FENNELL:  Each parking lot would be15

controlled --16

VICE-CHAIRPERSON MILLER:  They all have17

it.18

MR. FENNELL:  -- by a gate arm, and I19

think that someone had commented earlier about20

landscaping.  And I think that, you know, by creating21

a landscaping node there, and perhaps, you know, doing22

other things to beautify the parking arm, we're23

certainly going to pay attention to this issue and get24

it resolved quickly.25
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VICE-CHAIRPERSON MILLER:  Okay.  Great.1

And as far as other security measures, are they left2

up to the condominium association, or do you have some3

others already planned?4

MR. FENNELL:  Well, we think that by --5

our belief, very firmly, is the strongest measure of6

security is an outward projection of presence, that7

you care for your yard, that you have good landscaping8

quality, landscape design and maintenance, and that9

you project your image to the community.10

You follow that up by augmenting it with11

fencing and lighting, and the board ultimately will12

decide whether or not they want or need any additional13

security.  I think that that's something that we're14

going to leave up to the Board's control.  I don't15

think we have any that are planned, you know, in our16

development, and we don't believe that it is17

necessary.  But I -- you know, I think -- I don't want18

to speak for the Board.19

VICE-CHAIRPERSON MILLER:  And do you have20

a lighting plan as of now, or is that something you do21

later down the road?22

MR. FENNELL:  We would typically do it,23

you know, past this point when we got into working24

drawings.  And one of the things that the team here is25
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very anxious to do is to get moving on those working1

drawings, but obviously we wanted to get through today2

and get a measure of our approval.3

VICE-CHAIRPERSON MILLER:  Okay.  I just4

want to also follow up on the recreation aspect of the5

application.  What's the community room?  Did you say6

you had a community room or something like that?7

MR. FENNELL:  Yes.  We have it down at the8

base of the plaza, which is where -- across from the9

amphitheater.  We have a unit that's going to be10

dedicated to specific purposes of the Board,11

management for the Board, as well as an exercise area12

for the condominium association.13

We think that by creating the tot lot14

onsite and trying to keep the smaller kids onsite is15

totally appropriate, but that a facility such as the16

ARC, which is just two blocks down the street, and all17

of the amenities that is offered through that facility18

is probably where most of the more active recreation19

is going to be directed, coupled with the development20

of the baseball and recreating the inviting21

pleasantries of Oxen Run Park across the street.22

VICE-CHAIRPERSON MILLER:  And do you have23

some kind of a special commitment to the ARC, or24

relationship to the ARC, or is it just that it's there25



84

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

and you're saying they have that recreation there?1

MR. FENNELL:  Well, our commitment is that2

we have Building Bridges, which is the foundation3

which we created when the ARC was built.  The Smith4

Company was 100 percent behind the creation and5

implementation of the ARC, the fund raising, the6

design, the construction, and so we obviously have a7

lasting commitment to that facility and it's integral8

to many of the properties that we're working with and9

developing in that immediate neighborhood.10

VICE-CHAIRPERSON MILLER:  Okay.  That11

sounds great.  And with respect to the park and the12

amphitheater, do you have some kind of commitment to13

work with parks in improving that, or what?14

MR. FENNELL:  Yes.  I mean, we brought it15

to the park's attention, and so I guess we're the ones16

that are driving the show here, trying to stir up the17

interest and get people involved.  And our commitment18

is strong, and I think it's backed up by our track19

record of doing this at three other sites within the20

last five years, which is part of the extension.21

Oxen Run Park runs everywhere from22

Southern Avenue at Mississippi all the way down to23

South Capitol Street.  And so, you know, we're going24

to do what we've done at these other -- at these other25
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projects, these other communities.1

VICE-CHAIRPERSON MILLER:  Okay.  That's2

great.  Go ahead.3

COMMISSIONER JEFFRIES:  I had one other4

question.  Thank you, Madam Chair.  The tot lot -- Mr.5

Fennell, in your experience with Oxen Creek, I mean,6

I'm drawing parallels between the two.  Should I not7

do that?  Can I?8

MR. FENNELL:  You certainly can.9

COMMISSIONER JEFFRIES:  Yes.  Yes. I mean,10

okay.  So is there a tot lot part of that?11

MR. FENNELL:  There's not.12

COMMISSIONER JEFFRIES:  Okay.  So in terms13

of the size of the tot lot, you're comfortable as14

relates to what you project to be the demographic15

profile of the people who are purchasing here in terms16

of the kids and --17

MR. FENNELL:  We are.18

COMMISSIONER JEFFRIES:  -- all that?19

MR. FENNELL:  We are.20

COMMISSIONER JEFFRIES:  So that size and21

-- what's the size of that tot lot?22

MR. FENNELL:  Can somebody give him the23

actual -- approximately a 50-foot diameter.24

COMMISSIONER JEFFRIES:  Okay.  25



86

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

BOARD MEMBER ETHERLY:  I mean, perhaps1

just to jump in with Mr. Jeffries' question,2

definitely in your experience in this area in putting3

together projects, it's your sense that that is an4

amenity that will be of considerable interest to your5

prospective purchasers and buyers.  6

Clearly, because of where it's situated,7

and the axis at which it sits on, it's -- that's to an8

extent kind of the figurative heart of your9

development, kind of your major entrance, its10

significance via the amphitheater and some of the11

activities across the way.  But conceivably, could you12

-- you could also, of course, just eliminate it all13

together and throw some more parking in there.14

But you feel very strongly that it's an15

amenity that's going to be of tremendous value to what16

you hope is a family-oriented development, especially17

when you look at the types of units that you're doing,18

two and three bedrooms.19

MR. FENNELL:  We agree.20

BOARD MEMBER ETHERLY:  Okay.21

COMMISSIONER JEFFRIES:  Yes.  My issue was22

just whether it's appropriate in size and whether it's23

too small, whether, you know, the kids will start24

playing in other areas.  So, I mean, that's the only25
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concern I had.  I mean, I know these tot lots, so --1

I mean, they will be adult supervised, but I just --2

you know, I mean, it looks small to me given the3

overall size of the development, but, I mean, it looks4

more ornamental than really -- but, again, I don't5

know anything about tot lots, and so --6

BOARD MEMBER ETHERLY:  Mr. Jeffries is7

used to a much larger tot lot than this --8

(Laughter.)9

COMMISSIONER JEFFRIES:  You know, it's10

like so if -- if you're comfortable, if you're in your11

expert opinion saying that this is, you know,12

appropriate size, and so forth, I mean, that's fine.13

I just -- I had just noted it when I looked at this14

earlier.15

MR. FENNELL:  It's very similar size to16

the 9 or 10 tot lots that we've done in --17

COMMISSIONER JEFFRIES:  Okay.18

MR. FENNELL:  -- various communities19

within this neighborhood.20

COMMISSIONER JEFFRIES:  Okay.  So that's21

the typical size.  Okay.  That's what I wanted --22

MR. FENNELL:  Correct.23

COMMISSIONER JEFFRIES:  -- wanted to get24

to.  Okay.  Thank you.25
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VICE-CHAIRPERSON MILLER:  I just have one1

more follow up, and then I guess we'll go to Office of2

Planning.  But in this space, this other green space,3

are you envisioning any other kind of benches or any4

kind of other recreation area, or is it just a5

passthrough or just --6

MR. FENNELL:  The green space to the west7

of the site, you're saying?8

VICE-CHAIRPERSON MILLER:  Yes.9

MR. FENNELL:  Yes.  As John said earlier,10

that's on a two-to-one slope.  You're making up a lot11

of the grade there.  So --12

VICE-CHAIRPERSON MILLER:  Okay.13

MR. FENNELL:  -- it'll be green and14

beautiful, but it won't be inviting for soccer.15

VICE-CHAIRPERSON MILLER:  Right.  Okay.16

Thank you.17

MR. GREENBERG:  One more point also.  I18

think the -- actually, the green spaces and the19

sidewalks in that courtyard area is kind of a20

recreational facility in itself by the fact that it21

allows the people who are residents to enjoy the22

ambience.23

VICE-CHAIRPERSON MILLER:  Okay.  Thank24

you.25
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Good morning, Office of Planning.  Ms.1

Brown?2

MS. ROBERTS:  Good morning, Madam3

Chairman, and members of the Board.  I am Maxine Brown4

Roberts from the Office of Planning.  The subject5

property is within the R-5-A District, and its6

development is subject to the requirements of7

Section 353 and 2516.  The applicant is also8

requesting a variance from the requirements of 2101.1.9

Regarding Section 2516, the applicant is10

proposing to subdivide the property into 12 lots, each11

having a principal building that fronts on a public12

street.  Each building meets the required setback13

requirements and no new streets will be created within14

the development.15

OP believes that the application meets and16

conforms to the overall intent of the zoning17

regulations.  The applicant has tried to minimize the18

grading on the site to preserve natural topography.19

The requested reduction in the number of parking20

spaces should not negatively impact the surrounding21

area.22

It is not envisioned that the development23

of the site will generate a significant increase in24

the demand for police and fire services, and water and25
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sewer lines are provided along all the surrounding1

streets, and have the capacity to accommodate the2

increase in demand that would be generated by the3

development.4

The applicant states that best management5

practices will be utilized for storm water management,6

and yard drains and gutters will be routed to base7

savers to manager the quality and quantity of the8

storm water flows.  No comment on the proposal was9

received from the Department of Health.10

Public education for students from this11

development will be accommodated at the Hart Junior12

High School and Frank Ballou High School.  For13

elementary education, the McGogney Elementary School14

is located west of the site.15

The D.C. Board of Education in its recent16

school consolidation program recommended that this17

elementary school be closed for renovation and18

students transferred to M.C. Terrell Elementary19

School.  To date no timetable for the renovation at20

McGogney has been established.  21

Development will have a multipurpose22

community room, a play area, and open space for the23

residents, and walkways to access the units throughout24

the development.  Sidewalks are provided along all of25
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the adjacent streets with connections to the adjacent1

Oxen Run Park.2

The site plan shows a plaza area that is3

a focal point of the development.  It provides a vista4

looking from Trenton Place, and the upper portion of5

the site, through the side that slopes downwards6

toward the amphitheater in Oxen Run Park.  This open7

space will consist of a tot lot, the multipurpose room8

in an adjacent building, and open space areas.9

The applicant has also been working with10

the Department of Recreation to make improvements to11

Oxen Run Park, and specifically to the amphitheater12

area across from the subject property.  The site is13

also within the vicinity of the Town Hall Education14

Arts and Recreation Campus, which has a number of15

recreational, educational, and social programs that16

cater to residents of Wards 7 and 8.17

Parking and loading for the development18

will be provided onsite in close proximity to each19

building.  The applicant has requested a reduction in20

the required parking, but there is adequate off-street21

parking in the adjacent street.  The applicant's22

traffic study was reviewed by DDOT, and they have23

provided a letter of support for the project.24

The Congress Heights neighborhood is25
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beginning to experience revitalization through the1

introduction of a number of new housing projects in2

the area.  And this project will contribute to the3

general improvement of the area.  The design in and4

out of the development is sensitive to the natural5

topography, and the property and grading is kept to a6

minimum by placing parking lots on the flat areas and7

preserving open space in areas where the slopes are8

steepest.9

The units have been designed in tandem to10

incorporate retaining walls into the buildings,11

reducing the number of exposed retaining walls.12

Regarding the variance for the parking13

requirements, the property is unique because of the14

topography of the site.  The ability to create parking15

lots is hampered by the fact that there are not many16

flat areas on the site, and some areas will have to be17

graded.18

If the required number of spaces were to19

be provided, it would mean additional grading and20

additional use of retaining walls.  The reduction of21

the required number of parking spaces will not cause22

any substantial detriment to the public good, because23

on-street parking is permitted and available on the24

adjacent street, because there are a number of buses25
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that travel by the property regularly and the Congress1

Heights Metro station is two blocks north of the site.2

In summary, the applicant has met the3

requirements of Sections 352 and 2516, and the4

variance from Section 2101.  The Office of Planning,5

therefore, recommends approval of the requested6

special exception and variance application. 7

Thank you, Madam Chairman.8

VICE-CHAIRPERSON MILLER:  Thank you.  I9

don't have any questions right now.  I don't know if10

the other Board members do.  We asked a lot of11

questions of the applicant.  Do you have --12

BOARD MEMBER MANN:  I just have a brief13

question that just occurs to me now.  Perhaps I could14

have asked the applicant.  But we've mentioned a15

couple of times that the Metro station is only a16

couple of blocks away.  Is that a couple of blocks17

that can be walked comfortably?  Are there sidewalks?18

I mean, is it easy access?19

MS. ROBERTS:  There are sidewalks, and20

it's easy access.  It's a little uphill, but I think21

it's -- it's walkable.22

BOARD MEMBER MANN:  Okay.  Thank you.23

Should be exercising anyway.24

(Laughter.)25
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MS. ROBERTS:  That's it?1

VICE-CHAIRPERSON MILLER:  Do you have any2

cross examination?3

MR. TUMMONDS:  No cross.4

VICE-CHAIRPERSON MILLER:  Okay.  Thank5

you.  Is a representative of the ANC here? 6

(No response.)7

Okay.  And are there other persons in the8

audience who wish to testify on this application?9

(No response.)10

Okay.  And do Board members have any other11

questions?12

(No response.)13

Okay.  Mr. Tummonds, then it's up to you14

for closing.15

MR. TUMMONDS:  Wrap it up, yes.  Yes, we16

have answered a lot of questions here today, and you17

can note that we believe we do satisfy the special18

exception and variance relief standards.  I would note19

that the applicant, as we've discussed today, has a20

significant track record of providing high quality21

projects in this neighborhood.22

And this is a project that has been, I23

would say, percolating for some time.  There was some24

debate with Office of Planning of whether this would25
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be a PUD project or not.  As you know, the BZA's1

schedule is quite lengthy these days, and so the time2

lag from filing an application to hearings are quite3

long.  4

And interestingly enough in this case, as5

you may remember this was originally filed as a6

Section 410 case.  The 410 cases had an abnormally7

high filing fee.  The BZA application in this fee was8

$94,000, which is, you know, absurd almost.  So -- and9

that has gone to add additional cost of this project.10

We would ask for your indulgence and trust11

if you will that we will address the gate arm as you12

have asked us to do.  We will make it inviting.  We13

will make it appropriate to the high quality project14

that we want this to be.  15

In that vein, we would ask for your16

support and approval of this application today, so17

that we can move forward with this important project18

and we will continue to provide -- without additional19

significant cost to make this project happen.  Again,20

because we are in July, if we were to keep the record21

open for the submission of this gate arm we would be22

looking at you taking this up not until September.  So23

we have an added factor of it would be six weeks24

before we could gain your approval.25
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So based on those factors we would request1

your approval of this application today.  Thank you.2

VICE-CHAIRPERSON MILLER:  Thank you.  And3

as you know, the Board doesn't have any role in the4

setting of the fees, but I am somewhat surprised to5

hear how high that was.  And I'm just curious, you6

paid that fee, and what happens when -- since 410 has7

disappeared?  Are you trying to --8

MR. TUMMONDS:  That is a question that the9

applicant asked me today.10

(Laughter.)11

Exactly.  And it's odd, because, yes, the12

R-5-A -- of course, it was I think $400 per unit.  So13

I don't think that when the Zoning Commission14

established the -- they never anticipated that a 240-15

unit residential project would have to provide a16

$94,000 filing fee.17

The interesting thing, too, is if you do18

a PUD application that's all residential, that hearing19

fee taps out at $50,000.  So this is double20

approximately.  So we will hopefully pursue other21

avenues to try and recoup that, because we think for22

a project like this it makes all the sense in the23

world and that was not what I think anyone would say24

-- is intended to have a filing fee that high.  And we25
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do know that the BZA lacks the authority --1

VICE-CHAIRPERSON MILLER:  Right.2

MR. TUMMONDS:  -- to provide refunds, and3

so we will look at other opportunities to address4

that.5

VICE-CHAIRPERSON MILLER:  Okay.  Well,6

thank you.  And, I mean, it looks like an amazing7

project that's of great benefit to the community, and8

there's a great need for affordable housing.  And I9

think this Board is ready to deliberate today, so that10

you're not delayed by that one issue.11

Is there a motion to --12

BOARD MEMBER ETHERLY:  I'd be more than13

happy, Madam Chair, to move approval of Application14

Number 17507 of Brownstein Commons LP, pursuant to15

11 DCMR 3103.2 for a variance from the off-street16

parking requirements under Subsection 2101.1 and17

pursuant to 11 DCMR 3104.1 for a special exception to18

allow the construction of a new 240-unit residential19

condominium development at premises 1100 through 120420

Mississippi Avenue, S.E., and 3401 and 3411 10th21

Place, S.E.  And I would invite a second.22

VICE-CHAIRPERSON MILLER:  Second.23

BOARD MEMBER ETHERLY:  Thank you very24

much, Madam Chair.  I think the record is incredibly25
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full.  I will note, just because we did run through1

it, that the ANC, of course, is in full support.  And2

Exhibit Number 28 of this project -- we cannot grant3

it great weight, just because of a few technical4

issues in the report itself.  But clearly there is5

tremendous community support and need for a project of6

this nature.7

And with regard to the relevant components8

of the zoning test, I think clearly all of the9

requirements of 2516.2 are met.  As we talked through10

the cross examination here we touched on a number of11

issues as it related to the issue of kind of the urban12

design context, landscaping, the means of ingress and13

egress for the relevant property.14

Clearly, as we look at the parking15

variance here, I think the record is very complete and16

full on the issue of the topographical challenges of17

the subject property as it relates to the extensive18

grade change as you move northward from Mississippi up19

to the rear of the property at Trenton Place.20

Clearly, compliance with the zoning21

regulations as it relates to parking here would have22

significant impacts on the inventory of green space if23

you will.  As we look at residential developments of24

this type, I think it's very important to strike a25
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very proper balance between the utilization and1

incorporation of green space into the project and the2

residential fabric of the existing community.3

And clearly here the record demonstrates4

that if you were to be held to full compliance with5

the zoning regulations you would not only have some6

significant impact to your existing green space and7

your canopy if you will for some of your existing and8

hopefully new trees, but you'd probably also have some9

impacts from a design standpoint in terms of the10

aesthetic appeal, if you will, of the subject11

properties, because you'd have to introduce retaining12

walls, you'd have to do some significant other things13

to adjust for the steep grade.14

I think as we look at issues around the15

proximity of the Metro, the existing traffic16

streetscape, clearly the report from DDOT I think has17

been very helpful in this regard, as well as your own18

traffic analysis, that this development will be able19

to support its needs and the needs of its residents20

with the parking plan that you have in place.  So I'm21

very comfortable as it relates to the relevant grounds22

of the variance test.23

And, again, as we run through the relevant24

portions of Section 2516, I think all of those key25
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components have been met with a plan that's very1

strong, that gives considerable consideration to its2

placement in what is a rapidly-changing community, but3

at the same time a community that's making itself4

available and accessible for existing residents there.5

As we looked at -- as I looked at one of6

the existing maps that you provided that lays out the7

overall context in this immediate area, it is a very8

different footprint from even just 10 years ago,9

clearing moving in the right direction and clearly10

your efforts to provide an affordable component here11

I think are very much in lock-step with the overall12

goals and objectives of the comprehensive plan.  13

And, again, I think the record is full as14

it relates to the relevant zoning inquiry here.  So15

I'm very happy and pleased to bring the motion16

forward, Madam Chair.  Thank you.17

VICE-CHAIRPERSON MILLER:  Thank you.  I'd18

like to add that I do, as I said before, think that19

it's a great contribution to the city, providing20

affordable housing which is needed.  And it's21

providing it in a way that is so well integrated, it22

seems, with the park and the Metro and the surrounding23

neighborhoods.24

I just want to step back for one second.25
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With respect to the great weight test, I just want to1

clarify that we did receive an ANC report that may not2

have met all of the -- what we call the great weight3

requirements, which are notice of a public meeting and4

a quorum and a vote.  5

And, therefore, we don't technically give6

it great weight, but that usually means that we don't7

-- aren't required by law to address their issues and8

concerns.  And there really weren't any issues and9

concerns.  The ANC is in support of it.  It does not10

mean that we don't recognize that the community is in11

support and welcoming this project, and we do and12

we're glad to have that in the record.13

Also, we have the support -- I'm not sure14

if Mr. Etherly covered all the agencies or not -- but15

Housing and Community Development is in support, DOT16

is in support, Office of Planning is in support.  And17

Office of Planning did an excellent job of going18

through each of the elements of 2516.  I don't think19

that we have to repeat them.  I think we agree with20

their findings, and Mr. Etherly did a great job with21

respect to the variance test.22

I think we explored that very thoroughly.23

I just want to touch upon it as well.  I think there24

is no question that there is unique topography here25
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that creates certain physical constraints as to where1

you can place your parking and at what cost.  And that2

the parking was placed in those flat areas where they3

were really practical, and they do serve, as far as we4

can tell, the needed parking.5

And that there are great practical6

difficulties -- if you had to provide all the parking,7

it looks like you might not be able to provide the8

affordable housing.  So there it goes.  So that9

doesn't make any sense, especially when you're serving10

the needed parking.  And there's off-street parking11

and there's access to Metro.12

So, and there's great -- so there's no13

detriment with respect to granting this variance, and,14

in fact, there is great public benefit being provided15

by the affordable housing and the project that you16

have here.  So I support it wholeheartedly.17

BOARD MEMBER ETHERLY:  And I'll note,18

Madam Chair, just as we close that I think the message19

has been -- has been very well received with regard to20

what was probably a surprising amount of discussion on21

the whole issue of guard rail arm or whatever we want22

to refer to it.  I don't think there's any need for23

any kind of condition relative to that.  24

I am more than comfortable that this25
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applicant has developed or will be able to take the1

spirit of the Board's questions with regard to2

softening the impact and feel and look of that.  So I3

just wanted to touch on that particular item.4

Thank you, Madam Chair.5

VICE-CHAIRPERSON MILLER:  I totally agree.6

I think that we will place our trust in the applicant,7

and based on their great track record.  And I also8

want to commend them for their commitment to going9

beyond their site and making improvements in the10

community and the park and the other volunteer11

organizations.  So thank you.12

Any other word?13

(No response.)14

In which case I think we're ready for a15

vote.  All those in favor say aye.16

(Chorus of ayes.)17

All those opposed?18

(No response.)19

All those abstaining?20

(No response.)21

Ms. Bailey, would you like to call the22

vote?23

MS. BAILEY:  Madam Chair, the vote is24

four-zero-one to approve the application.  Mr. Etherly25
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made the motion, Ms. Miller seconded, Mr. Mann and Mr.1

Jeffries agree, and Chairman Griffis is not present at2

this time.3

VICE-CHAIRPERSON MILLER:  Thank you.  And4

I think that we can waive our rules and grant -- issue5

a summary order if there is no objection. 6

Okay.  Thank you very much.7

MR. TUMMONDS:  Thank you.  Thank you.8

VICE-CHAIRPERSON MILLER:  Thank you.  Good9

luck.10

Ms. Bailey, we had another case that we11

postponed to the end to see if the applicant might12

appear.  Has there been any progress on that case?13

MS. BAILEY:  As far as I know, Madam14

Chair, the office has made a telephone inquiry, but we15

have not received a response to that inquiry.  So the16

answer is no.17

VICE-CHAIRPERSON MILLER:  Mr. Vincent, do18

you have anything further to say?19

MR. VINCENT:  My only question is20

presuming that you might dismiss the case, because21

they didn't show.  My question is:  is it in my22

advantage and is it appropriate that you rule on my23

party status application beforehand?24

VICE-CHAIRPERSON MILLER:  I'm sorry.25



105

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

What?1

MR. VINCENT:  I have an outstanding party2

status application on this case --3

VICE-CHAIRPERSON MILLER:  Right.4

MR. VINCENT:  -- that has still not been5

ruled on because of the --6

VICE-CHAIRPERSON MILLER:  That's right.7

MR. VINCENT:  -- earlier postponement.8

VICE-CHAIRPERSON MILLER:  That's right.9

I think that the Board is going to now deliberate what10

action it wants to take.11

MR. VINCENT:  Okay.12

VICE-CHAIRPERSON MILLER:  I think we have13

a couple of options, as I see it, and maybe you have14

some other ideas.  We could either dismiss the case.15

We could -- for failure to prosecute, to come file a16

motion, we could postpone one more time or we could17

pick a day on the calendar, or I think that we could18

issue an order saying -- giving the applicant like two19

weeks to let us know whether he's interested in20

pursuing this case, and if we don't hear anything21

dismiss.22

I think if we did that we would -- we23

should probably put it on the calendar, in any event,24

so that there's notice of when the date would be.  But25
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I'm not sure whether we need to leave the calendar1

open all that time or not, so I just -- I'm just2

throwing that out a possibility.  We haven't really3

done that before.4

This seems to be a first while I've been5

here, where the applicant hasn't shown. 6

BOARD MEMBER ETHERLY:  It most certainly7

is not the best of circumstances.  And clearly when8

members of the community are prepared and here and9

ready to move forward, it creates an incredible10

inconvenience because of your time commitment here.11

I agree, Madam Chair, with the various12

options that you've laid out.  There is no bright line13

rule for how we proceed here.  What concerns me14

definitely is the absence of any contact or indication15

or guidance from the applicant as to what their desire16

is here to move forward.  Clearly, we've made efforts17

this morning to ascertain what their situation is.  We18

are on the heels of one postponement already.19

In all honesty, my patience is perhaps at20

its end.  We have had other instances where we've21

dealt with multiple requests for postponements and22

kind of fits of starts and pauses, and I think this23

Board has been incredibly patient and accommodating in24

dealing with those situations where they arise.25
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But here, in the absence of any indication1

or even presence of the applicant on the heels of what2

has already been one postponement, I am perhaps3

inclined to be somewhat decisive and not seek to4

inconvenience the community further by prolonging5

this.6

The opportunity, the bite of the apple,7

has been here, and for us to simply be left in the8

lurch without any indication as to what's what, that9

is a concern for me.  So I'd welcome comment from my10

colleagues on their thoughts, but I'm perhaps inclined11

to go a particular direction.12

BOARD MEMBER MANN:  My preference also --13

or my preference would be to dismiss.  I think the14

mere fact that it has been postponed once for so many15

months and that the applicant took no action to pursue16

anything that they said that they were going to, and17

then didn't show up today, is an indication of their18

consideration of everyone's time and perhaps an19

indication of their willingness to work with both the20

neighbors and the regulatory authorities.21

VICE-CHAIRPERSON MILLER:  I would tend to22

agree with you, because we know that he was on notice23

of this hearing, and that he had talked to the Office24

of Zoning and just did not make any effort whatsoever25
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to even file a motion for postponement.1

So I would say we should do that, and, you2

know, he could file a motion for reconsideration if3

he's all that interested in pursuing this case.  So,4

but we have Regulation 3113.11, which -- in which case5

we can dismiss a case for failure to comply with6

procedural requirements, which I think is, you know,7

showing up and pursuing your case.  So I would move8

that we dismiss --9

BOARD MEMBER ETHERLY:  And I --10

VICE-CHAIRPERSON MILLER:  -- pursuant to11

that provision.12

BOARD MEMBER ETHERLY:  And I would -- I13

would second that motion, Madam Chair.  And if you14

don't mind me jumping right into discussion, I'll note15

clearly from a procedural standpoint we still have --16

we did have a party request.  I'm more inclined just17

to kind of take this direct route first.  It would18

then moot your party request, because the action would19

be dismissed.20

But I'll just note that there could have21

been a couple of different ways we could have done it,22

but I think this is the clearer message here.  So I23

just wanted to note that from a procedural standpoint.24

I trust that that creates no concern.  25
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Because we're in the midst of a motion, I1

don't want to -- I'd be unable to invite comment from2

the party applicant, but just so you're aware that I3

know we still have your application clearly in mind4

here, but I think the clearest, most direct thing5

here, and I would hazard a guess probably your6

preference is, hey, you've given them a bite of the7

apple, they're not here, let's -- let's move forward.8

So I'm happy to support the motion, Madam9

Chair, and second it.10

COMMISSIONER JEFFRIES:  The only concern11

I have is that there really has been no contact with12

the applicant.  I mean, applicant has not put on paper13

or verbally sort of what the situation is as to why14

they did not show up this morning.  I mean, so, I15

mean, there could be something thoroughly16

catastrophic, probably unlikely but still.17

So that's the only thing that gives me18

pause.  However, I do think that it's of extreme19

importance that procedurally that the BZA and the20

Zoning Commission stay within its procedures in terms21

of how it sort of treats these things.  And so I would22

be willing to go forward with the dismissal as well.23

VICE-CHAIRPERSON MILLER:  Mr. Jeffries, I24

just want to respond to two of the things you said.25
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One is -- and I said this -- maybe I said this pretty1

quickly, but what -- I can understand why you have2

pause, but why I don't is because the applicant is a3

party.  And when we issue an order the applicant has4

-- a party has 10 days for a motion for5

reconsideration.  6

So if he has a good reason as to why the7

case should not be dismissed, why he didn't -- didn't8

appear, maybe there was an accident, whatever, then we9

would certainly entertain that.  You know, and so it10

gives him that protection.11

But I think you're right, and I want to12

correct myself, because I think -- I heard -- we don't13

have information on the record that he -- that, you14

know, he was well aware of this date, except for the15

fact that he was here when we gave him the date.  I16

think that there may have -- there have been17

discussions with our Office of Zoning that he was18

aware, but that's not on the record.19

So he was on notice, though, from the last20

hearing.  And he will have a chance to file a motion21

for reconsideration.  And if there's a good reason, we22

can open up the case again.23

Any other comments?24

(No response.)25
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Okay.  Then, there's a motion on the table1

to dismiss the application.  All those in favor say2

aye.3

(Chorus of ayes.)4

All those opposed?5

(No response.)6

All those abstaining?7

(No response.)8

Ms. Bailey, would you call the vote,9

please?10

MS. BAILEY:  The vote is four-zero-one to11

dismiss the application.  Ms. Miller made the motion,12

Mr. Etherly seconded.  Mr. Jeffries and Mr. Mann agree13

to the motion, and Mr. Griffis is not present at this14

time.  And the Board has indicated that staff should15

issue a dismissal order.16

VICE-CHAIRPERSON MILLER:  Thank you.  Yes.17

Do we have any other matters for the18

morning session?19

MS. BAILEY:  That's it for the morning20

session.21

VICE-CHAIRPERSON MILLER:  Then, I think22

we'll reconvene in an hour, if that's all right, which23

would be about five after 1:00.  24

The meeting is adjourned.  Thank you.25
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(Whereupon, at 12:01 p.m., the1

proceedings in the foregoing matter2

recessed for lunch.)3
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

(1:31 p.m.)2

VICE-CHAIRPERSON MILLER:  This hearing3

will come to order.4

Today is July 25th in the afternoon5

session.  My name is Ruthanne Miller.  I am the Vice-6

Chair of the BZA.  The Chairman, Mr. Griffis, is7

unable to be with us today, so I'll be presiding over8

these hearings.9

And with me is -- to my right is Mr.10

Etherly, mayoral appointee board member, and Mr.11

Turnbull from the Zoning Commission.  To my left is12

Mr. John Mann representing NCPC on the Zoning Board;13

Mr. Clifford Moy, Office of Zoning; Lori Monroe with14

the OAG; and Beverley Bailey with the Office of15

Zoning.16

Copies of today's hearing agenda are17

available to you and are located to my left in the18

wall bin near the door.  Please be aware that the19

proceeding is being recorded by a Court Reporter and20

is also webcast live.21

Accordingly, we must ask you to refrain22

from any disruptive noises or actions in the hearing23

room.  When presenting information to the Board,24

please turn on and speak into the microphone, first25
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stating your name and home address.  When you are1

finished speaking please turn your microphone off, so2

that your microphone is no longer picking up sounds3

and background noise.4

All persons planning to testify, either in5

favor or in opposition, are to fill out two witness6

cards.  These cards are located to my left on the7

table near the door and on the witness tables.  Upon8

coming forward to speak to the Board, please give both9

cards to the Reporter sitting to my right.10

The order of procedure for special11

exceptions and variances is:  1) statement and12

witnesses of the Applicant; 2) government reports,13

including Office of Planning; 3) report of the14

Advisory Neighborhood Commission; 4) parties or15

persons in support; 5) parties or persons in16

opposition; 6) closing remarks by the Applicant.17

The order of procedure for appeal18

applications will be as follows:  1) statement and19

witnesses of the Appellant; 2) the Zoning20

Administrator or other government officials' case;21

3) case for the owner, lessee, or operator of the22

property involved, if not the Appellant; 4) the ANC23

within which the property is located; 5) Intervenor's24

case, if permitted by the Board; 6) rebuttal and25
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closing statement by the Appellant.1

Pursuant to Sections 3117.4 and 3117.5,2

the following time constraints will be maintained:3

the appellant, persons and parties, except for ANC, in4

support, including witnesses, 60 minutes collectively;5

the appellees, persons and parties, except in ANC, in6

opposition, including witnesses, 60 minutes7

collectively; individuals, three minutes.  These time8

restraints do not include cross examination and/or9

questions from the Board. 10

Cross examination of witnesses is11

permitted by the applicant or parties.  The ANC within12

which the property is located is automatically a party13

in a special exception or variance case.  Nothing14

prohibits the Board from placing reasonable15

restrictions on cross examination, including time16

limits and limitations on the scope of cross17

examination.18

The record will be closed at the19

conclusion of each case, except for any material20

specifically requested by the Board.  The Board and21

the staff will specify at the end of the hearing22

exactly what is expected and the date when the persons23

must submit the evidence to the Office of Zoning.24

After the record is closed, no other information will25
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be accepted by the Board.1

The Sunshine Act requires that the public2

hearing on each case be held in the open before the3

public.  The Board may, consistent with its rules of4

procedure and the Sunshine Act, enter executive5

session during or after the public hearing on a case6

for purposes of reviewing the record or deliberating7

on the case.8

The decision of the Board in these9

contested cases must be based exclusively on the10

public record.  To avoid any appearance to the11

contrary, the Board requests that persons present not12

engage the members of the Board in any conversation.13

Please turn off all beepers and all cell14

phones, so as not to disrupt these proceedings.15

The Board will make every effort to16

conclude the public hearing as near as possible to17

6:00 p.m.  If the afternoon cases are not completed at18

6:00 p.m., the Board will assess whether it can19

complete the pending case or cases remaining on the20

agenda.21

At this time, the Board will consider any22

preliminary matters.  Preliminary matters are those23

that relate to whether a case will or should be heard24

today, such as request for a postponement,25
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continuance, or withdrawal, or whether proper and1

adequate notice of the hearing has been given.  If you2

are not prepared to go forward with the case today, or3

if you believe that the Board should not proceed, now4

is the time to raise such a matter.5

Does the staff have any preliminary6

matters?7

MS. BAILEY:  Madam Chair, members of the8

Board, good afternoon.  Yes, Madam Chair, and it has9

to do with Appeal Number 17504.  There are requests10

for this hearing to be continued that's -- that was11

filed in the record.12

VICE-CHAIRPERSON MILLER:  Okay.  Why don't13

we have the parties come forward in that case?  And14

then -- but first, Ms. Bailey, could you have -- could15

those individuals wanting to testify today rise to16

take the oath?  And Ms. Bailey will administer it.17

MS. BAILEY:  All those persons wishing to18

testify, would you please stand to take the oath?19

Please raise your right hand.20

(Whereupon, an oath was administered to21

all individuals planning to testify.)22

VICE-CHAIRPERSON MILLER:  Good afternoon.23

And these are the parties to Case Number 17504, is24

that correct?  I'm just going to have you all25
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introduce yourselves.  Why don't we start from our1

right?  Mr. Green?2

MR. GREEN:  Good afternoon, Madam3

Chairman, and members of the Board.  My name is4

Matthew J. Green, Jr., and I'm an Assistant Attorney5

General and I represent the D.C. Department of6

Consumer and Regulatory Affairs.7

To my immediate right is Mr. Bill Cruise,8

who is the Zoning Administrator for the Department of9

Consumer and Regulatory Affairs.10

VICE-CHAIRPERSON MILLER:  Thank you.11

MR. KATZ:  Good afternoon.  My name is12

Jonathan Katz.  I am --13

VICE-CHAIRPERSON MILLER:  Excuse me.  Is14

your microphone on?15

MR. KATZ:  Now it's on.  Thank you.  My16

name is Jonathan Katz.  I'm an attorney with the law17

firm of Marks & Katz in Silver Spring.  To my right is18

Jose Montiel, who is the owner of JMM Corporation, the19

appellant.20

VICE-CHAIRPERSON MILLER:  And I understand21

you have a preliminary matter, and is that to postpone22

the case?23

MR. KATZ:  I do.  I'm usually accustomed24

to standing up.  Whatever is considered most25
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respectful here, sometimes I'm told to sit down when1

I -- when I stand up.2

VICE-CHAIRPERSON MILLER:  Well, we just --3

we want to be able to hear you on the mike.  That's4

all.5

MR. KATZ:  Okay.  Then I'll sit down.6

VICE-CHAIRPERSON MILLER:  Okay.7

MR. KATZ:  We have a consent motion to8

postpone, which was filed about two weeks ago or so.9

In addition to the grounds that were stated in10

writing, there are actually one or two additional11

ones.  12

The original ground was for me to try to13

get -- to try to get a record of one of the two14

administrative hearings that's on appeal here, the one15

in front of Judge McCoy and it's -- and I hope to make16

some progress on that, because there are some issues17

about audibility, etcetera.18

But also, I've spoken with Mr. Green19

today, and we're actually making more headway20

apparently than ever before with negotiations, perhaps21

in part because we have a situation where just in 1022

words, when notice of infraction was first issued23

around 2001 and -- I'm sorry, 2000 and 2001 against my24

client, at that time the neighborhood was much more25
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rundown.  1

Obviously, at this location at the2

southeast corner of K Street and 5th, things are much3

more opulent, and apparently there's a lot less crime4

of any type going on right now.  So with this5

postponement we may have a better chance at actually6

working a proposed resolution out.7

And, finally, I don't -- I haven't seen a8

Spanish language interpreter here, and I -- and I do9

ask that if we are granted a postponement, may we have10

one assigned.  If not, we will need to arrange to hire11

one.  Mr. Montiel is from a Central American country,12

and when I speak with him it's usually in Spanish13

rather than English, because of his limited English-14

speaking abilities.15

VICE-CHAIRPERSON MILLER:  Yes.  And my16

understanding is that there wasn't enough time for17

this motion to get the Spanish interpreter, but we're18

going to schedule the case to be heard well in advance19

so we will definitely have a Spanish interpreter20

available.21

MR. KATZ:  Thank you.  And I'll make sure22

that for future hearings I make sure to get that23

request in much more in advance.24

VICE-CHAIRPERSON MILLER:  Do you have any25
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comments right now, Mr. Green?1

MR. GREEN:  The only comment I have, Madam2

Chairman, is that we have agreed that the matter3

should be continued.  And it's my understanding that4

our purpose here today is to try to work out some kind5

of scheduling in that matter, if that's correct.6

VICE-CHAIRPERSON MILLER:  That is7

basically correct, yes.  And we just wanted to get a8

feel for, you know, the reason for the delay, but more9

importantly, I mean, it sounds like you're working10

things out, and that's a very good reason.  But also,11

you know, what -- what we all expect to have, then, in12

the interim by then.13

I mean, if part of what I'm hearing is14

you're working toward a resolution, does that mean15

that this case may go away, or this case will narrow,16

or -- I guess, Mr. Katz, do you want to address that?17

MR. KATZ:  Well, I do know, having dealt18

with Mr. Green regarding my client for over four -- I19

guess over four years by now, that it appears that the20

differences may -- underline "may" -- be much narrower21

than before.  And one of the big issues was that there22

was -- there was police information that there was a23

lot of prostitution activity, for instance in the24

vicinity of the video store.  And there was an25
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assertion by the police that that was directly related1

to the video store.2

My understanding now is that there are3

apparently no or very few prostitutes out there, so it4

would appear that they were much closer to the5

possibility of negotiating a resolution.  If we're not6

able to, we'll do a full hearing.  There are numerous7

constitutional issues involved here that I'm ready to8

raise.  I do not intend to put any words in Mr.9

Green's mouth whatsoever.  He is not held to anything.10

As far as what's going to happen between11

now and then, Mr. Green and I have already talked12

about our -- my availability, and I have a lot of13

flexibility and availability to be talking further.14

We were talking at length with Mr. Green and Mr.15

Cruise, the Zoning Administrator today, so that is a16

very positive thing to try to resolve the situation,17

which as of right now we're appealing two orders18

essentially for JMM to cease operation.19

VICE-CHAIRPERSON MILLER:  Okay.  Am I20

correct that this is your first time appearing before21

the Board?22

MR. KATZ:  It is.23

VICE-CHAIRPERSON MILLER:  Okay.  I just24

want to make a few comments that might help you focus25
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for what we decide on.  I understand that you've been1

before the BAR, and you've been before the courts, and2

you've been sent to this Board, whereby the court said3

that this Board has jurisdiction over your case.4

And I know that you've submitted a filing,5

but I -- I want to bring your attention to6

Regulation 3100.2, 11 DCMR 3100.2, and it says what7

the BZA hears.  And I just want to read it to you, and8

I'm doing that in the sense that you may want to9

refrain -- repackage your next filing pursuant to what10

the Board hears.11

And it says that the Board, pursuant to12

the Zoning Act, shall also hear and decide appeals13

where it is alleged by the appellant that there is14

error in any order, requirement, decision,15

determination, or refusal made by any administrative16

officer or body, including the Mayor, in the17

administration or enforcement of the zoning18

regulations.19

So, and I'm sure that in the interim20

you'll look at the rest of the regulations, but I --21

I would like you to bear that in mind when you are22

framing your argument perhaps.23

MR. KATZ:  I shall do so.24

VICE-CHAIRPERSON MILLER:  Okay.  Though25
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you are free to file, you know, however you choose,1

this is how we analyze.2

Okay.  So we looked at our calendar, and3

we have a couple of dates.  Mr. Moy, I think -- is4

November 28th -- is that in the morning or -- let me5

see.6

While we're looking at the calendar -- I'm7

sorry -- is the ANC here?  Because -- okay.  Go.8

SECRETARY MOY:  Two thoughts.  Since you9

brought up the ANC, there is a filing from the ANC,10

which is dated July 17, 2006.  In terms of the11

calendar, the Board's schedule is very full, and the12

staff would recommend the earliest date would be the13

morning of November 28th or the afternoon of14

December 5th.15

MR. KATZ:  December 5th is easier for me.16

I can also do November 28th.17

MR. GREEN:  December 5th is fine.  The18

afternoon of the 28th of November would be helpful for19

us.  But definitely December 5th in the afternoon.20

VICE-CHAIRPERSON MILLER:  But the21

December 5th is -- wait.22

MR. KATZ:  December 5th is easier for me,23

but I am also available November 28th.  I'm giving a24

preference of December 5th.25
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VICE-CHAIRPERSON MILLER:  Okay.1

MR. GREEN:  We would give the preference2

for the 5th of December.3

VICE-CHAIRPERSON MILLER:  Okay.  Then, you4

agree.5

MR. GREEN:  However, the afternoon of6

November 28th is also acceptable.7

VICE-CHAIRPERSON MILLER:  Okay.  But you8

both are fine with December 5th, so let's --9

MR. GREEN:  That's correct, Madam10

Chairman.11

VICE-CHAIRPERSON MILLER:  -- let's make it12

that.13

The other thing I just wanted to throw out14

to you.  Our rules don't require it, but I -- it often15

makes for an efficient appeal hearing if the appellant16

wants to file a brief or their argument, statement of17

the case, whatever, and then DCRA would have time to18

respond, and then the appellant could also respond to19

DCRA's response.20

MR. KATZ:  Absolutely.21

VICE-CHAIRPERSON MILLER:  Like you do in22

the courts.23

MR. KATZ:  I have -- I have file -- I have24

made filings, and I plan on doing amended filings.25
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And I'll try to make sure that they reach their way1

into the record.2

VICE-CHAIRPERSON MILLER:  Okay.  What I'd3

like to do, if you're amenable to that, which I think4

it streamlines everybody's focusing and everything, we5

could pick dates by when you would file these6

pleadings.  7

And I guess, Mr. Moy or Ms. Bailey, you8

usually work backwards from December 5th.9

MS. BAILEY:  These are just suggested10

dates, Madam Chair.  Please help me.  November 10th11

would be the first filing from the appellant, and then12

DCRA would have until two weeks later, that being13

November 24th -- I'm trying to see when Thanksgiving14

is. Thanksgiving is the 23rd.  The 27th of November --15

the 27th of November to respond.16

So, again, that would be November 10th for17

the appellant's filing, and DCRA's response, the 27th18

of November.19

VICE-CHAIRPERSON MILLER:  We're talking20

about, Mr. Katz, did you want an opportunity to21

respond to the response?22

MR. KATZ:  Yes, I'd like to be able to --23

VICE-CHAIRPERSON MILLER:  Okay.24

MR. KATZ:  -- do that.25
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VICE-CHAIRPERSON MILLER:  So do we need to1

back up a week, then?2

MS. BAILEY:  Back up a week?  Okay.  So3

that would be the 3rd, so November 3rd for the4

appellant; DCRA, November 17th; and then Mr. Katz's5

response would be the 27th of November.6

MR. KATZ:  That's fine.7

VICE-CHAIRPERSON MILLER:  Okay.  Okay.  Do8

you have any questions?  Board members, any other9

questions?10

(No response.)11

Do you all have any other questions?12

MR. KATZ:  Not from me.13

MR. GREEN:  The government has no14

statement or comments at this point.  We thank you15

very much.16

VICE-CHAIRPERSON MILLER:  Thank you.17

MR. KATZ:  Thank you, everybody.18

VICE-CHAIRPERSON MILLER:  Thank you.19

Ms. Bailey, then, I guess you can call the20

next case when you're ready.21

MS. BAILEY:  The first case -- the second22

case this afternoon is Application Number 17505 of23

Trammel Crow Company, pursuant to 11 DCMR 3104.1, for24

a special exception from the roof structure25
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requirements under Section 411, and a special1

exception for a partial waiver of the rear yard2

requirements under Subsections 774.2 and 774.9(c), and3

pursuant to 11 DCMR 3103.2, a variance form the court4

width requirements under Section 776.  This is to5

allow the construction of a hotel in the C-3-C6

District at premises 201 Florida Avenue, N.E.,7

Square E-710, Lot 810.8

VICE-CHAIRPERSON MILLER:  Good afternoon.9

MR. FREEMAN:  Good afternoon, members of10

the Board.  For the record, my name is Kyrus Lamont11

Freeman.  I'm an attorney with the law firm of12

Holland & Knight on behalf of the applicant in this13

case.14

Here with me today are Mr. Norman Glasgow,15

also of Holland & Knight, Simone Goring Devaney of CSG16

Urban Partners on behalf of the applicant, and Tom17

Womeldurf, who is adjusting the presentation, on18

behalf of Leo Daley, architects for the project.19

We also have Mr. Ed Morgan of Trammel20

Crow.  And let's see, Ms. Goring is going to be21

submitted as an expert in real estate development and22

finance.  And Mr. Womeldurf is being submitted as an23

expert in architect -- architecture.  We have24

submitted both of their resumes for the Board to25
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review.1

BOARD MEMBER ETHERLY:  Madam Chair, if I2

may, perhaps while we are receiving those resumes into3

the record for review, I would like to note just as a4

matter of disclosure that due to some other pursuits5

that I'm engaged in, I have occasion to periodically6

attend community meetings and events.7

As it relates to this particular case, I8

was in attendance at the applicant's -- at a meeting9

which involved the applicant as part of the course of10

business for the Near Northeast Citizens Against Crime11

and Drugs organization.  So I want to make that12

disclosure.13

I do believe I would be able to continue14

to participate on the case in partially, and sit15

fairly, but I want to make that disclosure, one, to16

invite any questions or comments from my colleagues,17

and of course make that disclosure for the purposes of18

the applicant to make any comment regarding that issue19

or any other parties that may be affiliated with the20

case as we move forward, Madam Chair.21

VICE-CHAIRPERSON MILLER:  Thank you.  Do22

the parties have any questions for Mr. Etherly, or23

concerns?24

MR. FREEMAN:  The applicant doesn't object25
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to Mr. Etherly proceeding with this case.1

VICE-CHAIRPERSON MILLER:  Okay.2

BOARD MEMBER ETHERLY:  And I would perhaps3

note, just because of kind of the -- shall we say --4

open-ended nature of the disclosure, this was a5

presentation that's made as a matter of course to many6

community organizations in regard to projects.  It was7

made before the Near Northeast Citizens Against Crime8

and Drugs.  9

But it might be perhaps, Madam Chair,10

appropriate to -- just for those members of the11

audience who may have an interest in this case or may12

-- may prepare or have testimony to present, that if13

there are any members of the general public who might14

have concerns, I would perhaps through the chair15

invite anyone who might want to make a statement or16

express a concern to step forward, Madam Chair.17

But, again, I feel very comfortable about18

being able to continue to participate on the case.19

VICE-CHAIRPERSON MILLER:  Yes, please.20

MR. PERNELL:  Madam Chair, I'm the Vice21

President of Near Northeast and also the --22

VICE-CHAIRPERSON MILLER:  Could you come23

to the table, please?  And also, I'm just wondering,24

is the ANC here?25
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MR. PERNELL:  I'm here.1

VICE-CHAIRPERSON MILLER:  You're the ANC.2

MR. PERNELL:  ANC and Near Northeast.3

VICE-CHAIRPERSON MILLER:  Oh, you're both.4

MR. PERNELL:  Yes.5

VICE-CHAIRPERSON MILLER:  Okay.6

MR. PERNELL:  Good evening, Board members.7

Mr. Etherly was at our meeting, and he was there just8

listening to the concerns and issues of the community.9

So we have no objections of him being here to make a10

decision on this case.11

VICE-CHAIRPERSON MILLER:  Thank you.12

MR. FREEMAN:  Thank you, Madam Chair.13

VICE-CHAIRPERSON MILLER:  Any Board14

members wish to ask any questions or voice any15

concerns?16

(No response.)17

Okay.  I don't see a problem.  I haven't18

heard anything that would make me believe that your19

judgment has been influenced on this case, so we can20

proceed in reviewing the resumes.21

(Pause.)22

Are you ready?  Okay.  I think we're ready23

to accept Ms. Devaney as an expert in real estate24

development, and Mr. Womeldurf as an expert in25



132

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

architecture.1

MR. FREEMAN:  Thank you.2

VICE-CHAIRPERSON MILLER:  Okay.  3

MR. FREEMAN:  Before proceeding with the4

testimony of the witnesses, I would like to give a5

brief opening statement.  The subject property is6

triangular in shape and is bounded by Florida Avenue7

to the north, 2nd Street to the west, and WMATA rail8

tracks to the east.9

The site is on C-3-C, and we believe this10

project is a great example of transit-oriented11

development.  The manner in which the applicant meets12

its burden of proof in set forth in the statement of13

the applicant filed as Exhibit 27 of the record.  That14

was filed on 7/11/06.15

However, just to briefly summarize, the16

site is, again, unique in terms of its triangular17

shape, and the existing structure is on a site which18

includes a bike trail, a bike trail elevator and19

stair, Metro track bed, and the entrance to the New20

York Avenue Metro station.21

Also, as will be discussed in more detail22

by the project architect, the project has been23

designed around these existing constraints, which has24

generated the need for the requested zoning relief25
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that we're here for today.1

With respect to the court width variance,2

the applicant seeks relief since one of the courts3

which is located on the eastern side of the site does4

not meet the required court width at the 8th through5

10th floors and cannot be set back further at those6

levels due to the programming and structural design7

issues that will be discussed in a little more detail.8

Just to state the inverse, the court width9

meets the requirements from the floors 1 through 7.10

The relief requested is for the highest11

levels of the court, which is adjacent to an abundant12

amount of open, unobstructed space.  The applicant is13

also seeking special exception relief from the roof14

structure requirements, since the penthouse steps down15

from 15 feet to 8 feet 7 inches at the eastern portion16

of the penthouse, which covers the stair tower, and17

also since this same portion of the roof structure18

does not meet the setback requirement.19

Again, the architect will describe in more20

detail how the penthouse, which is less than the21

maximum permissible height in FAR, has been reduced22

en masse as much as possible to minimize its23

visibility.24

The architect will also discuss why the25
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penthouse cannot be set back further, because of the1

location of the building's core and internal2

configuration of the hotel.3

The applicant is also seeking a special4

exception for a 25 percent reduction in the number of5

required parking spaces.  Mr. Womeldurf will go6

through this in more detail, but due to the size of7

the project a total of 96 parking spaces are required.8

The project includes 75 spaces that meet the9

requirements of the zoning requirements, and an10

additional 36 spaces that do not meet the11

requirements, since they are located in vault space.12

Thus, in actuality, the applicant is13

providing more parking spaces physically on the site14

than the regulations require. 15

Finally, the application -- the applicant16

is seeking a waiver from the rear yard requirements.17

And just to quickly summarize, we meet the18

requirements of Section 744.2 for the waiver, since19

the south elevation of the building that faces what in20

effect would be the rear yard faces due south and21

there are no buildings that contain facing windows in22

this direction.23

In fact, the closest building directly24

facing the rear elevation of the project is over 60025
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feet away; and, thus, any windows will be separated a1

distance more than sufficient to provide adequate2

light, air, and privacy for the building occupants.3

As you can see from our rendering on the4

presentation boards, the area that would be included5

in the rear yard portion includes the New York Avenue6

Metro station entrance.  There is also a proposed7

canopy, and there is also an existing elevator to the8

Metropolitan Bike Trail.9

So that's, in effect, where our rear yard10

will be.11

Finally, I would also like to add that the12

Office of Planning's thorough report goes through in13

detail and discusses how the applicant meets its14

burden of proof for the requested relief, and we thank15

OP for their support of the application.16

I would also like to note that we have the17

support of ANC-6A, and their resolution is included as18

Exhibit 30 of the record.  And we also have the19

support of the Near Northeast Citizens Against Crime20

and Drugs Association, and their letter is also21

included as Exhibit 28 of the record.22

Finally, I also want to note that the23

project has the support of the Deputy Mayor for24

Planning and Economic Development.25
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With that, if there are no preliminary1

questions, I would like to proceed with the testimony2

of the witnesses and first call Ms. Goring Devaney.3

VICE-CHAIRPERSON MILLER:  Before you get4

into that, I just want to ask you a preliminary5

question, just so I understand who all of these6

parties are.  The District is still the owner of the7

property, is that right, or --8

MR. FREEMAN:  The applicant has closed on9

the property.10

VICE-CHAIRPERSON MILLER:  Okay.11

MR. FREEMAN:  The actual entity is Team12

Eckington, LLC, which is a joint venture between13

Trammel Crow and CSG Urban.14

VICE-CHAIRPERSON MILLER:  Okay, fine.15

Right, because there were these -- the different16

exhibits and some dealt with Team Eckington, some said17

Trammel Crow, and so I just wanted to understand.18

Okay.  So the applicant is now the owner.19

MR. FREEMAN:  Yes.20

VICE-CHAIRPERSON MILLER:  And it's Trammel21

Crow in combination.22

MR. FREEMAN:  It's Team Eckington.23

VICE-CHAIRPERSON MILLER:  Team Eckington.24

MR. FREEMAN:  Yes.25
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VICE-CHAIRPERSON MILLER:  And Trammel Crow1

is a part of that?2

MR. FREEMAN:  It's a party, a member of,3

Team Eckington, LLC.4

VICE-CHAIRPERSON MILLER:  Okay.  Okay.5

Thank you.  6

MS. DEVANEY:  Good afternoon.  My name is7

Simone Goring Devaney, and for the record my address8

is 3211 Beach Street, N.W. in Washington, D.C.  I'm a9

principal with CSG Urban Partners, and CSG Urban, in10

partnership with Trammel Crow, was selected by the11

District government to develop the site at 201 Florida12

Avenue, also know as Square E-710.  And I'm here today13

representing the applicant, Team Eckington, just to14

clarify.15

VICE-CHAIRPERSON MILLER:  Thank you.16

MS. DEVANEY:  As I said, we were selected17

by the District government to develop this formerly18

owned District site, which is currently vacant except19

for the uses for the Metro.  The site currently20

contains the access to the Metro, including the Metro21

elevator and stair, and also some portion of the22

Metropolitan Branch Bike Trail.23

We were selected, in partnership with our24

other development team members, Clark Construction and25
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Leo Daley Architects, who is represented here today by1

Tom Womeldurf, who will further go into the design and2

justification for the exceptions, to develop this site3

into a mixed use project which will include retail and4

a hotel.5

Currently, our plans for the site is to6

develop the project into a hotel project which will7

contain approximately 240 hotel rooms, 10,000 square8

feet of ground floor retail, and 111 parking spaces9

and underground parking on two levels.10

The retail is very important for this11

site, because currently there is no retail in this12

area.  And also the site is located, as I said,13

directly adjacent to the Metro and the bike trail, and14

also, just as important, across the street from the15

new ATF headquarters, and currently there is no retail16

services proposed for the employees of ATF.  17

So it's very important that we have the18

retail to provide food services for the employees of19

ATF and also for the neighborhood.  So we will be20

including 10,000 square feet of retail that will21

include a restaurant and other neighborhood serving22

retail uses.23

The design, given that it's adjacent, next24

to the Metro, is designed to contain innovative and25
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pedestrian-friendly design elements, and we plan to1

use transit-oriented development principles to ensure2

that the uses are complimentary and interrelated to3

each other, and will strengthen the activities on the4

site.5

We anticipate beginning construction of6

the project sometime the middle of 2007, and it will7

take us approximately 18 months to complete8

construction and plan to be done the beginning of9

2009.  10

So, in closing, we are here to request the11

special exception relief that Kyrus had gone over in12

detail, including exception from the roof structure13

requirement under Section 411, partial waiver of the14

rear yard requirement under Subsections 774.2 and15

774.9, and a reduction in the number of parking spaces16

from 97 to 75, although as we indicated we will have17

a total of 111 parking spaces.  It's just that 36 of18

those spaces will be in the vault.19

We're also requesting a variance relief20

from the courtyard width requirements under21

Section 776 to facilitate construction of our22

development.  And I just would like to, again, point23

out that these exceptions and variances are required24

because of the very unique nature of the site; one,25



140

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

given the triangular shape and size of the site; in1

addition to its location adjacent to the Metro and the2

Metropolitan Branch Bike Trail.3

Thank you.  And with that, I'll turn it4

over to Tom Womeldurf, who will go into further detail5

about the design and the justification for the6

exceptions.7

VICE-CHAIRPERSON MILLER:  Okay.  I have a8

question.  If we want to ask questions about parking,9

who would that be addressed to?10

MS. DEVANEY:  It probably depends on the11

nature of the parking question.12

VICE-CHAIRPERSON MILLER:  Well, my13

question is, you know, there is 111 spaces I guess,14

who are they planned to be for?  Are they for15

employees?  Visitors?16

MS. DEVANEY:  No.  The 111 parking spaces17

are planned primarily to be for visitors to the hotel,18

although we don't believe that we would need all 11119

spaces on a day-to-day basis, given the hotel's20

location adjacent to the Metro and Union Station,21

because we believe most people will either take the22

train to Union Station and taxi or take the Metro23

directly there.  24

But there will be some meeting and25
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conference space in the hotel, so we need to have1

those additional spaces for overflow for when there2

are special events that are being held at the hotel.3

VICE-CHAIRPERSON MILLER:  And do you have4

in mind a certain type of hotel?5

MS. DEVANEY:  We do, but we are currently6

in negotiations with an operator, and we are subject7

to a confidentiality agreement.  So we can't disclose8

that at this time.9

VICE-CHAIRPERSON MILLER:  Okay.  And my10

question really would go to their employees.  Where do11

you -- you know, how many do you think they might12

have?  And where would they park?13

MS. DEVANEY:  Well, again, we don't14

believe there will be a lot of employees at this15

hotel.  It could potentially be a limited service16

hotel, which means that there would be a limited17

number of employees.  But we do anticipate that the18

employees, like most employees in the District, will19

have to take the Metro to work, and that's how we plan20

that they will get there.  And the parking spaces21

aren't programmed for the employees of the hotel.22

But to the extent that they did need to,23

I mean, just like when I drive downtown and I have to24

park downtown, if they needed to park there they25
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could, but they would have to pay for parking.  It's1

not going to be something that's included as part of2

their employment package.3

VICE-CHAIRPERSON MILLER:  They would have4

to pay in your parking facility?5

MS. DEVANEY:  They would have to pay for6

parking, just like they would at any other parking7

facility.8

VICE-CHAIRPERSON MILLER:  Right.  I bring9

it up, because I think there was a concern from the10

ANC about overflow onto their residential streets.11

MS. DEVANEY:  Yes.  I don't believe that12

there will be -- for one, there's not a lot of13

residential parking right around the site.  Even now14

when we go there on site visits it's really difficult15

to park, because there is no parking adjacent --16

there's no residential parking near there that's in17

walking distance.18

I mean, the parking that's on the other19

side of the railroad tracks is industrial parking, and20

I just wouldn't see that employees would park there21

and walk over.  I think more likely they would take22

the Metro or they would ride to Union Station or they23

would just pay to park in the parking garage.24

VICE-CHAIRPERSON MILLER:  Okay.  And25
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lastly, can you just give a range of number of1

employees?  I mean, somewhere between 10 and 60.  Or,2

I mean, what are we talking about?3

MS. DEVANEY:  I really don't know.4

VICE-CHAIRPERSON MILLER:  Without -- oh,5

you don't know?6

MS. DEVANEY:  I don't know.  We're7

developers.  I mean --8

VICE-CHAIRPERSON MILLER:  You have no9

idea?  You have no idea of the minimum number of10

employees?11

MS. DEVANEY:  I don't know.12

VICE-CHAIRPERSON MILLER:  Okay.  Thank13

you.14

BOARD MEMBER ETHERLY:  If I could, Madam15

Chair, just as a very quick follow up, and I don't16

want to dig too deep -- and, of course, as you noted17

with your confidentiality agreement there are limits18

to what you can say -- at this point, is it safe to19

say that you're looking at -- as we talk about a hotel20

tenant, you're looking at the entire range of the21

market?  Or is there an ability to perhaps indicate,22

shall we say, the broad tier that you're looking at?23

We've had some recent experience in24

talking about hotels, so this conversation is a fairly25
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fresh one, a couple weeks ago -- a project unrelated1

to this, of course, but not too far, looking at the2

hotel market, you know, kind of small, entry level,3

or, you know, more of a full-service type of4

operation.5

MS. DEVANEY:  Yes.6

BOARD MEMBER ETHERLY:  Are you at liberty7

to kind of --8

MS. DEVANEY:  Well, I can tell you --9

BOARD MEMBER ETHERLY:  -- suggest what10

you're looking at?11

MS. DEVANEY:  -- right now it's proposed12

to be a limited service hotel by a large national13

hotelier that we're all familiar with --14

BOARD MEMBER ETHERLY:  Okay.15

MS. DEVANEY:  -- who has significant16

experience, you know, operating hotels of this type.17

But, you know, it's not going to be a luxury, but it's18

not also entry-level either.19

BOARD MEMBER ETHERLY:  Okay.20

MS. DEVANEY:  It probably would be geared21

more towards business travel.22

BOARD MEMBER ETHERLY:  And as you23

indicated, there would be some meeting space, but it's24

not going to be of such a part of the market where25
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there are going to be multiple meeting rooms --1

MS. DEVANEY:  Right.2

BOARD MEMBER ETHERLY:  -- where you'd3

expect some kind of convention type of traffic or --4

MS. DEVANEY:  No, it won't be that type5

of --6

BOARD MEMBER ETHERLY:  Okay.  Thank you.7

MS. DEVANEY:  You're welcome.8

BOARD MEMBER ETHERLY:  Thank you, Madam9

Chair.10

VICE-CHAIRPERSON MILLER:  I have one other11

question.  It may be for you or someone else.  But are12

you aware of other hotels on top of a Metro?13

MS. DEVANEY:  I'm sure there are -- do you14

mean in D.C.?15

VICE-CHAIRPERSON MILLER:  In D.C. first,16

but elsewhere, how -- you know, I ask that because17

then we could see, you know, that, yes, in fact, most18

of the guests do use the Metro or employees or --19

BOARD MEMBER ETHERLY:  For example, say,20

for example, you use the -- is it Marriott at Metro21

Center?  Whichever that chain is that's at Metro22

Center, you know, any -- any shall we say kind of23

empirical data, based on your familiarity with the24

market, about what those types of properties have done25
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in terms of parking.1

MS. DEVANEY:  In terms of parking for2

their employees, you're referring to?3

BOARD MEMBER ETHERLY:  Or even just4

generally speaking.  Say, for example, when you look5

at a facility like that one -- and, again, I don't6

want to pull you too far afield, but it is an7

interesting question.  We do have some in the8

marketplace that are either right above a Metro or9

adjacent to a Metro and kind of, you know, has -- have10

their parking approaches been similar to what we're11

looking at here?  I would suspect that they probably12

are.  But if any of the panelists are interested in13

responding to that.14

MS. DEVANEY:  It's a difficult question to15

answer, I mean, because it -- those hotels that I can16

think of that are above a Metro are very large hotels,17

and they're full service hotels.  So they're -- and a18

lot of them have a lot of conventions and meeting19

space.  So their parking requirements are very20

different from what we're proposing at this site, so21

it's a very difficult question to answer.22

BOARD MEMBER ETHERLY:  Okay.23

VICE-CHAIRPERSON MILLER:  That's fine.24

That's fine.  Thank you.25
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MR. WOMELDURF:  Okay.  Good afternoon,1

Madam Chairman, Board members.  For the record, I'm --2

my name is Thomas Womeldurf.  I reside at3

13004 Shadwell Court in Woodbridge, Virginia.  I work4

for Leo A. Daley Company, architectural firm in5

Washington, D.C., representing the applicant, our6

client, Team Eckington.7

As I'm going to have to stand and describe8

things, I'm going to see if this microphone, this9

remote microphone, works.10

I anticipate I will be flipping pages11

backward and forwards.  12

So, in general, to follow up on the13

testimony of Mr. Freeman, I will go over the items for14

which we seek relief.  Applicant seeks relief from the15

court width of this court here, Court D on the side16

yard.  While the court width is met, per the zoning17

regulations it needs to be 12 feet, and it's18

14 feet 2.  19

As you move up the building height,20

because of the height requirements at the -- beginning21

at the 8th floor and the 9th floor and the 10th floor,22

it does not meet the requirement any longer.  In order23

to meet the requirement, the building would need to24

either step in, starting at the 8th floor, 9th floor,25
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10th floor, or go up to a certain level and go in a1

more dramatic amount all at once.2

And, unfortunately, because of the3

programming of this facility, which is a hotel, we4

cannot really accomplish that.  I'm going to turn to5

a typical floor plan of the 5th through the -- typical6

floor plan of the 5th through the 10th floors.  This7

was the Courtyard D here.  8

And because of the program requirements of9

the hotel operators, and the structural core of the10

building, and their need to develop basically every11

bit of the site that Simone described, the program12

requires that we, you know, get as many rooms in that13

side piece as possible for the entire vertical height14

of the building.15

Therefore, if we try to step back the16

building at the 8th, 9th, and 10th floors, or lop off17

a section of it, it takes off a significant amount of18

rooms out of the program, which makes it unfeasible19

any more to develop as a hotel.  So, therefore, we20

seek relief to -- instead of giving up rooms.21

VICE-CHAIRPERSON MILLER:  Do you actually22

know how many rooms you would lose if you complied23

with that regulation?24

MR. WOMELDURF:  We estimate anywhere25
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between 6 and 12 rooms.1

MR. FREEMAN:  If I could ask --2

MR. WOMELDURF:  The operator does not wish3

to lose any rooms.4

MR. FREEMAN:  If I could ask a followup5

question.  Tom, could you also discuss the structural6

issues associated with setting a building back on7

those additional floors and how that would be a8

practical difficulty in designing and constructing a9

building?10

MR. WOMELDURF:  Sure.  The structural11

system is such that the column -- the columns go up12

the entire vertical height of the building, of course,13

and the structural system is based on that.  If we14

start stepping back or moving back the structure, the15

structural system is going to have to become more16

exotic and more expensive, significantly more17

expensive, at those levels to take into account their18

regulations, which puts a significantly harder burden19

on the developer, the applicant, to do.20

MR. FREEMAN:  And just one quick followup21

question.  If you could also talk about how the shape22

of the site impacts the location of the hallway23

corridors and the layout and efficiency of the rooms.24

MR. WOMELDURF:  Well, as Simone said, it25
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really kind of goes over here to this -- the site is1

a very sort of small sliver, triangular sliver site2

next to this Metro station.  It's -- on the other side3

is a bike trail and the railroad tracks.  On this side4

is 2nd Street, and it's bounded on this side on5

Florida Avenue.6

So it kind of limited, you know, the7

design opportunities of this sort of polygonal shape,8

as far as developing the design of the hotel or any9

building for that matter.  So what we found is to get10

the maximum programmatic requirements in, particularly11

for a hotel, we found that we needed to sort of wrap12

around this corner.  You know, this is a given, that13

you're going to have a width of building, a corridor14

in our case, a centrally-loaded corridor with rooms on15

either side.16

But on this side it -- after several17

design iterations, it made sense to sort of turn into18

this L shape and carry the corridor back, and then19

double-load that as well.  That was the most conducive20

configuration design-wise to get the maximum amount of21

hotel rooms.  So, basically, every square inch of the22

site is utilized.23

Next, describe the parking.  The applicant24

seeks relief on the number of parking spaces.  This25
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property is slightly within the 800-foot dimension1

from an R-4 residential district.  That -- since our2

property lies within a certain amount of that3

dimension, if it didn't we would automatically be4

qualified for a 25 percent reduction, because of its5

location.  6

But since we're not, we're seeking relief7

of 25 percent because we need 96 total spaces, we have8

75, but we feel we meet the burden of proof for9

reduction of parking spaces, because the site itself10

is such a transit-oriented development.  As Simone11

said, there is a Metro station, a New York Metro12

station literally almost onsite, but right adjacent to13

our property there are -- there is a bike trail which14

runs directly behind our hotel, and there is various15

bus routes which run near our hotel as well.16

In addition, because of the parking -- the17

additional parking that we're taking advantage of18

under the vault space, that adds 36 additional parking19

spaces on top of our minimum requirements, so that we20

actually provide 111 parking spaces; however, 36 of21

them cannot be considered by the letter of the law as22

meeting the zoning requirements.23

VICE-CHAIRPERSON MILLER:  Where is the24

vault space?25
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MR. WOMELDURF:  This is the -- right here.1

This is the property line here, and so the applicant2

is excavating below grade underneath that, and3

creating a vault space there.  And so the way we4

counted -- the parking is counted this way, so these5

are additional spaces here.  And here as well.6

So like I said, in total we have 75 zoned7

spaces of the 96, and if you add the 36 we have a8

total of 111 spaces.  So applicant seeks relief to9

utilize that number.10

VICE-CHAIRPERSON MILLER:  And the vault11

spaces mean that it's on District property and you're12

renting the space, is that right?13

MR. WOMELDURF:  I believe that's correct,14

yes.15

VICE-CHAIRPERSON MILLER:  Okay.16

MR. WOMELDURF:  There's a lease involved.17

VICE-CHAIRPERSON MILLER:  Thank you.  Is18

there a -- how long is the lease?  I mean, is it for19

a really long period of time, or does it -- I mean, I20

think part of the reason it's not counted as regulated21

parking is because it's a little bit tenuous, because22

it's not on your property and you don't own it.  Is23

that correct?24

MR. GLASGOW:  With a vault -- vault spaces25
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are very common in the city.  The only time that they1

ever have been taken back is when the city has needed2

them, needed the space for Metro construction.  And3

since the Metro has just been put in there, we know4

where the Metro construction is.  5

So because of the nature of the vault6

agreement, it's terminable at will by the District,7

and that's -- you can't tell them, "Well, I want it8

for 30 years, or whatever."  They'd say, "This is the9

vault agreement."  You sign the vault agreement form.10

And if they want to terminate it, you know, they can.11

But like I say, we've never had anybody take the12

vaults away from us other than for Metro construction.13

VICE-CHAIRPERSON MILLER:  Thank you very14

much.15

MR. WOMELDURF:  The next item that the16

applicant wishes a special exception on is for the17

roof structure.  This line that I'm pointing out here18

represents the penthouse roof structure.  This line19

represents the structural stairway, which is next to20

the structural core of the building.  21

First of all, these -- the heights of22

these two structures are different.  The zoning asks23

for a single height at that level and a maximum I24

believe of 18 feet.  This level is 15 feet, and it25
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drops down to 8 feet 7 inches at the stairwell --1

stairway structure.  So what we're doing is seeking2

relief of that irregular height.3

One thing we think that -- that assists in4

this is that we're not utilizing the complete -- the5

total maximum FAR for the penthouse structure on the6

roof.  The allowable is approximately 9,600 square7

feet of FAR .37, and we're only utilizing what we8

require at this point, which is .18, which is a square9

footage of approximately 4,800 square feet.10

So that means that the penthouse roof11

structure itself is relatively set back to begin with12

from the edges of the building, meaning that the site13

lines of the penthouse structure are less visible to14

begin with, particularly from the north and the west,15

north and east elevations.16

And we only developed the height of this17

higher roof elevation as high as it needed to be, up18

to the 15-foot mark, not -- the other exception on the19

roof is because the setback requirements are relative20

to the widths of the particular structures on the21

roof, in one case we have a setback of only 3 feet 322

inches here at this turnback portion, which is sort of23

dictated by the geometry of the building.  That really24

needs to be significantly more, I believe 8 feet.25
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However, in this case, because of the way1

the geometry of the building is such, we're seeking2

relief of that setback requirement at that point.3

MR. FREEMAN:  And, Tom, that roof4

structure -- that portion of it encloses the stair5

tower and core --6

MR. WOMELDURF:  Yes.7

MR. FREEMAN:  -- components?8

MR. WOMELDURF:  If I could, again, turn to9

a typical floor plan.  This is the structural -- this10

entire piece right here is the structural core of the11

building and sheer wall system.  So that basically12

this stair and these elevator shafts and this core is13

kind of set as far as the design of the structural14

system of the building itself.15

So we don't really have much choices in,16

you know, moving this in any direction without17

impacting the corridor system or the guest rooms in18

order to meet the setback requirements on the roof.19

And, finally, the last item is too seek20

relief of the minimum width of this Courtyard A, the21

rear yard setback, rear yard waiver.  This is supposed22

to provide a minimum of 12 feet.  However, really, the23

bike trail and the Metro station canopy really become24

our rear yard.  They sort of are our rear yard in this25
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case.1

 We feel that we'd like to seek relief of2

this requirement based on the fact that there are no3

real adjacent buildings on the south elevation.  As4

Kyrus said, the nearest one is approximately 600 feet5

away, so that -- that the windows on that south6

elevation of -- south-facing elevation of the hotel7

have sufficient light and air to provide privacy to8

the guests in those rooms.  There is no angle of sight9

lines for many adjacent buildings, which also provides10

the necessary privacy.11

And because the building is providing12

access to the loading and parking berths off of the13

Florida Avenue side of the building, there is really14

no access issues with needing to utilize the rear yard15

as an access route to parking and/or loading on that16

side.  So as we see it, there is really no negative17

impact for not providing that 12-foot setback.18

So I believe those are the four points.19

Thank you.20

VICE-CHAIRPERSON MILLER:  Thank you.21

MR. FREEMAN:  That concludes our direct22

presentation.  If you have any questions, we're23

available.24

BOARD MEMBER ETHERLY:  Just very briefly,25
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Madam Chair, I just wanted to be sure to put a pin in1

the point as it related to the impact on your floor2

plan, if you were compelled to be in compliance with3

the zoning regs.  4

So perhaps, Mr. Womeldurf, if you could5

return to your plans.  I just wanted to come back to6

that diagram that dealt with the typical floor plan,7

whichever one you may choose to utilize, whether it's8

that 5th through 10th diagram.  That one would be9

fine.10

You kind of referenced it very quickly as11

you were making a point, but I just want it to be12

clear -- with respect to what you're doing with that13

central core -- and as my colleagues know, I've been14

enamored with my little laser pointer today, so let me15

just come back to it right here.16

With respect to kind of the core of the17

building, if you -- if you had to get into compliance,18

you noted that you're probably going to lose somewhere19

in the neighborhood of 6 to 12 rooms, is that correct,20

throughout the whole project?  If you had to move that21

or if you had to start adjusting that to try to get22

into compliance.  I just wanted to get a sense of,23

where would you be losing those rooms from?24

MR. WOMELDURF:  Primarily in this area of25
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the building.1

BOARD MEMBER ETHERLY:  Okay.  Thank you.2

That's all I needed.  I appreciate it.3

Thank you, Madam Chair.4

VICE-CHAIRPERSON MILLER:  Any other Board5

questions?6

COMMISSIONER TURNBULL:  Yes.  Madam Chair,7

thank you.  Mr. Womeldurf, you're with the Washington8

office of Leo Daley?9

MR. WOMELDURF:  Yes, sir.10

COMMISSIONER TURNBULL:  But is the Omaha11

office doing the drawings or the work?12

MR. WOMELDURF:  No, the work has been13

developed --14

COMMISSIONER TURNBULL:  I just happened to15

look on the drawings, and the drawing does give your16

Omaha office.  I was just curious.17

MR. WOMELDURF:  The Omaha office is --18

basically, the logo is on all drawings, because19

they're the corporate headquarters of the company.20

COMMISSIONER TURNBULL:  That is, okay.21

MR. WOMELDURF:  Yes.22

COMMISSIONER TURNBULL:  I noticed on the23

west elevation on the -- in the package that we've got24

there is an indication of signage for this unknown25
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hotel -- the name.  Is there some indication of where1

signage would go, and size and type that you're2

looking at?  Have you thought about that?3

MR. WOMELDURF:  Yes.  It has been4

considered in several -- in different spots.  This was5

a candidate area here.  Some hotel operators wanted in6

general to have their marque higher, obviously for7

advertising and sales purposes, to be seen by8

pedestrians, to be seen by the trains coming and9

going.  10

So, you know, perhaps on the west11

elevation, perhaps on the north elevation, but12

generally the thought is higher in general.  Also,13

perhaps on this architectural element down here as14

well.  Those were the two primary areas. 15

It is also talked about, you know, of16

course over the main entrance.  But the most visible17

part of the building architecturally is that very18

prominent corner.19

COMMISSIONER TURNBULL:  Okay.  Thank you.20

MS. DEVANEY:  I'd just also like to add21

that that will be part of our negotiations, but any22

signage will conform with the zoning and signage23

requirements and regulations.24

COMMISSIONER TURNBULL:  Thank you.  The25



160

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

other question I wanted to -- question on -- getting1

back to the penthouse, I notice on the penthouse --2

now, the penthouse is all mechanical.3

MR. WOMELDURF:  Yes, it is.4

COMMISSIONER TURNBULL:  But I notice on5

the penthouse plan that it appears that you have to go6

-- if you're going up the stairs, you have to go out7

the stairs and then come back in the building, in the8

main penthouse?9

MR. WOMELDURF:  I believe that actually is10

correct, because this is the access to the roof here.11

COMMISSIONER TURNBULL:  Okay.  So --12

MR. WOMELDURF:  So either come out and13

come back in, or we provide some sort of access14

through this door here and --15

COMMISSIONER TURNBULL:  Okay.  I was just16

curious.  On your plan it looked a little convoluted17

how you were getting around out there, but I -- okay.18

MR. WOMELDURF:  Yes.  Providing direct19

stairwell access --20

COMMISSIONER TURNBULL:  Is it because of21

the sheer walls you can't punch through, or what?22

MR. WOMELDURF:  Well, providing direct23

stairwell access into the mechanical penthouse was24

just not a high priority or --25
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COMMISSIONER TURNBULL:  Okay.1

MR. WOMELDURF:  -- not a design driver.2

COMMISSIONER TURNBULL:  All right.  Maybe3

if you go to your elevation or the perspective you4

had, the rendering of the building.  Yes.  I mean,5

maybe you could discuss a little bit more about the6

materials being used, or what you're looking at right7

now for materials.8

MR. WOMELDURF:  Nothing is decided.9

COMMISSIONER TURNBULL:  And right now it10

looks like stone and either -- some kind of a -- and11

glass -- I mean, stone and glass or precast and --12

MR. WOMELDURF:  During the course of13

design many things have been discussed at different14

price points, and there has been no final decisions.15

This -- basically, starting at the bottom it's -- the16

idea now is that there is some sort of reflectivity17

and transparency because of the retail component.  So18

probably glass of some kind or storefront system of19

some kind.20

There is an architectural piece here which21

we refer to as the arch.  That is -- could be a part22

of the elevation itself, and could be stone, could be23

precast concrete material.  And then, above that is24

basically just a ribbon window and a spandrel system25
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skin, which, you know, deals with a pretty standard1

metal and glass ribbon window system and probably, you2

know, either a precast spandrel element or some sort3

of a lightweight stone cladding system.4

COMMISSIONER TURNBULL:  The canopy at the5

Metro, that then ties into your building at that side?6

MR. WOMELDURF:  We're, yes, attempting to7

do that, looking for opportunities to tie it in.  8

COMMISSIONER TURNBULL:  Would it extend9

down the side, then, a bit or --10

MR. WOMELDURF:  Well, one idea was that11

this -- the sort of frontal edge of this canopy12

continued down the front elevation in the form of an13

eyebrow.  That was just one idea.  You know, perhaps14

it will terminate here.15

The material for the canopy has been16

thought of as a lightweight concrete, prefabricated17

metal panels, aluminum cladding.  So, but the idea is18

to, you know, yes, sort of aesthetically tie -- tie in19

the structural, tie it into the elements at perhaps20

the slab edge, so that we don't impinge on any of the21

glass areas or light and viewing opportunities at that22

level here under the canopy.23

COMMISSIONER TURNBULL:  I looked on your24

drawings, and I just wanted to just clarify it.  Are25
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the windows partially operable in the rooms?1

MR. WOMELDURF:  They can be.2

COMMISSIONER TURNBULL:  Okay.  I was just3

curious, because I saw a little indication that looked4

like they were operable, and I was just a little5

curious.6

MR. WOMELDURF:  These sort of end --7

vertical end pieces of the ribbon window system can be8

operable.  It's our understanding that some operators9

want operable windows and some do not.10

COMMISSIONER TURNBULL:  So that would then11

be something you would work out with the operator as12

to the final --13

MR. WOMELDURF:  Yes, and it's driven a bit14

by their -- what their design guidelines and model15

goes for.16

COMMISSIONER TURNBULL:  Okay.  Thank you.17

I guess the last question when we talked about limited18

service hotel, but there is a full service restaurant19

and bar in here.  Is that going to be open for20

breakfast, lunch, dinner, the whole --21

MS. DEVANEY:  That's what we anticipate.22

COMMISSIONER TURNBULL:  Okay.  It seemed23

like it was a little bit more than just continental24

breakfast for some -- as a limited service or it looks25
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like it's a little --1

MS. DEVANEY:  The restaurant will be2

separate from -- it will probably have separate3

ownership --4

COMMISSIONER TURNBULL:  Separate5

ownership, okay.6

MS. DEVANEY:  -- from the hotel.  So it7

will service the hotel guests, but it will be a8

separate component from the hotel itself.9

COMMISSIONER TURNBULL:  And there are10

several ballrooms there.  You would provide food11

service for small events?12

MS. DEVANEY:  Not ballrooms but meeting13

space.14

COMMISSIONER TURNBULL:  Meeting spaces?15

MS. DEVANEY:  Yes.  So you provide lunch16

and continental breakfast for meetings.17

COMMISSIONER TURNBULL:  Okay.  Thank you.18

VICE-CHAIRPERSON MILLER:  Any other19

questions?  20

Okay.  Good afternoon.21

MS. THOMAS:  Good afternoon, Madam Chair,22

members of the Board.  The Office of Planning -- I'm23

Karen Thomas with the Office of Planning, and we're24

recommending approval of the applicant's requested25
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relief, including a special exception from the roof1

structure requirements, waiver from the rear yard2

requirements, a reduction in the number of required3

parking spaces, and variance relief from the court4

width requirements of the C-3-A zone.5

This relief would permit the construction6

of the proposed hotel on this irregularly-shaped7

parcel along Florida Avenue at the New York Avenue8

Metro station.  And we believe it is in support of9

transit-oriented development.10

In this case, the roof structure -- a roof11

structure in full compliance with the zone12

regulations, including Sections 411 and 770.6, is13

impractical because of the size of the building lot14

and its existing condition.  We conclude that15

compliance would result in an inefficient design of16

the proposed hotel and reduction in the space of the17

rooms, including moving the circulation core.18

The irregularly-shaped property,19

encumbered with existing structures, including Metro's20

canopy, determined the hotel's footprint and roof area21

shape, which make conforming penthouse placement22

difficult, particularly for the enclosure of the stair23

bulkhead on the east side of the building.24

At this location the setback is25
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approximately three feet when eight feet is required1

due to the height of the enclosure.  2

Since there are no abutting habitable3

structures to the east, there would be no adverse4

impact to the light and air, and grant of the special5

exception would meet the intent of the zone6

regulations.  Similarly, one enclosure would create an7

unnecessarily large roof structure, and such a narrow8

roof space due to the building's shape.  Again, this9

would have no effect on light and air to adjacent10

structures.11

The applicant also proposed to provide a12

court in lieu of a rear yard, which is permissible13

under Sections 774.9, provided that the standards of14

that provision -- those standards in the provision are15

met as outlined in our report, and we believe those16

conditions were satisfied.17

Further, the variance for one court --18

Court D as described in the applicant's statements19

satisfy the variance tests for reasons due to20

uniqueness of the property including its encumbrances,21

and resulting shape and location of this court would22

only produce a court width of 14 feet instead of 2123

feet as required due to the building's height.24

So there would be a practical difficulty25
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for the applicant in meeting the court width1

requirements as outlined in our report again, and the2

integrity of the zone plan would not be compromised.3

With respect to the parking reduction, 964

spaces are required, and 75 are provided, which would5

conform to the regulations.  So there is a difference6

of 21 spaces that would be needed.  However, in7

practical terms, the applicant has provided 1118

spaces, 36 of which would be in vault space.9

Again, due to the site's location at10

Metro, and DDOT's support of the reduction, we have no11

objection to this parking reduction.  It is well12

served by public transportation with several Metro bus13

routes, and rail provided by Metro's red line with14

direct service to the -- to Union Station and other15

connecting lines on the red line.16

Accordingly, we don't believe the project17

will adversely affect adjacent or nearby property, and18

it would be in harmony with the general purpose and19

intent of the zone regulations.20

I would just like to correct an error in21

our report regarding community comments.  It should22

have read ANC-6C instead of ANC-5 in the community23

section of our report, and that meeting was held on24

July 12th.  And the ANC did recommend approval.25
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Okay.  In conclusion, we would support the1

relief to facilitate this construction, and this is a2

welcome addition to a revitalization area.3

Thank you.4

VICE-CHAIRPERSON MILLER:  Thank you.  I5

just want to ask you a question similar to what I6

asked the applicant about the residential7

neighborhood.  How close is it?  To what extent would8

it be impacted by parking?9

MS. THOMAS:  From a practical sense, and10

having visited the site, it's very difficult to get11

across to the Eckington neighborhood to park.  For one12

thing, crossing Florida Avenue is very prohibitive.13

You have to cross over and head west before you14

actually get into Eckington, because you'll have to15

cross under the railway tracks, then go through FedEx16

property.  It's very difficult to meet any -- to get17

into any residential site.18

And even if you were to go further down19

Florida to head into like Capitol Hill -- what you20

call Capitol Hill extension, the H Street -- off of21

H Street neighborhoods, it's still a ways to walk.  So22

you wouldn't get that overflow parking, we don't23

believe.  A lot of this is commercial industrial area24

still.25
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VICE-CHAIRPERSON MILLER:  Thank you.1

BOARD MEMBER ETHERLY:  Thank you very2

much, Madam Chair.  A couple of quick questions.3

Let's address first the chair's earlier question4

regarding kind of just generally speaking is the5

Office of Planning in a position to speak to your6

experience with hotel properties and proximity to7

Metro?  Please feel free to say, "Well, it's kind of8

hard to extrapolate, because I think the point that9

was made earlier about those hotels being different10

types of full service properties all together," so11

we're probably talking to an extent apples versus12

oranges.13

But broadly, with regard to parking and14

proximity to Metro, is it the Office of Planning's15

agreement that with a property like this adjacent to16

Metro as it is Metro is indeed going to be a big part17

of this subject property's hotel use, such that the18

parking piece is not going to be a concern.  19

So I think perhaps it's maybe somewhat20

natural to think hotel, luggage, cabs, cars on the21

parts of the patrons.  You're going to have a lot of22

traffic.  Could you speak to that a little bit?23

MS. THOMAS:  Yes, I can speak to it.  Now24

that we've had a lot coming in like this, or any25
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significant number, not since I've been here, but I1

can also speak to it from -- if I may from a personal2

standpoint of what I know.  For instance, I know of3

Club Quarters right on the Metro, Farragut West Metro4

at 17th and I.  It's right above the Metro.  There is5

no parking for employees.  6

There is no -- it's a business hotel, and7

they operate by blocking rooms.  They target specific8

business clients, and so their programming is done for9

an entire year at the time.  So a lot of their10

customers just come drop off and taxi.  I've seen this11

many times.  They just drop off and go and taxis are12

called when they need it.  A lot of them use the13

Metro.14

BOARD MEMBER ETHERLY:  Okay.15

MS. THOMAS:  They come right up.16

BOARD MEMBER ETHERLY:  And, again, I17

definitely appreciate that kind of empirical sense,18

and it may be a very different hotel.  Is there19

parking involved in that particular project of any20

type?21

MS. THOMAS:  No type.22

BOARD MEMBER ETHERLY:  None whatsoever.23

MS. THOMAS:  None whatsoever.24

BOARD MEMBER ETHERLY:  Okay.  Okay.25
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Terrific.  My last question is coming back to Ms.1

Miller's final question, and that was kind of talking2

a little bit about residential fees.  Part of the3

Office of Planning report which I thought was very4

solid and very much on point spoke to what you5

currently have in terms of existing shall we say6

building inventory there, especially as you look7

towards the back and we deal with the issue of the8

rear yard.  There is not necessarily any immediately9

adjacent residential that would cause concern.  10

With regard, however, to some of the11

residential as you -- as you started to get to in the12

close of your comments to Ms. Miller's question, as13

you move back into kind of Near Northeast or back14

towards that portion of the area that's kind of north15

of H Street, you are moving closer to some16

significantly, if not dare I say heavily residential,17

again perhaps a little more of an open-ended question,18

but any indication or concern from the Office of19

Planning's standpoint about any type of adverse20

impacts to those residential communities?21

This is very much an area in transition.22

I think obviously as the Office of Planning has seen,23

and even as we have seen, with the number of cases24

recently involving kind of New York Avenue, Florida,25
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and the general Eckington area.  But based on your1

familiarity with this project and that community, no2

concerns regarding negative or adverse impacts on the3

residential side of things.4

Again, it's separated by, as you noted,5

tracks, overpasses.  So you have some natural6

boundaries that are fairly substantial.  But any7

concerns or any issues about traffic impacts or other8

impacts?9

MS. THOMAS:  I mean, with -- with the new10

construction going in, a lot of it is office space,11

and you would -- a lot of these new buildings are12

providing parking for their workers.  So while you13

expect more traffic to come into this neighborhood, I14

think that their parking would be satisfied with15

underground parking structures.16

I think that if this were to be office17

space, I think we might have had a little bit more18

concern as to the parking situation, but this is not19

going to be like that.  The overall impact, while20

there would be more traffic to the site, in terms of21

cars I think the office space around there would take22

care of that, because they would provide their own23

parking onsite.24

BOARD MEMBER ETHERLY:  Okay.  Thank you.25
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Thank you, Madam Chair.1

VICE-CHAIRPERSON MILLER:  Do you have a2

question, Mr. Turnbull?3

COMMISSIONER TURNBULL:  Yes.  Thank you,4

Madam Chair.5

VICE-CHAIRPERSON MILLER:  Go ahead.  Yes.6

COMMISSIONER TURNBULL:  How well used is7

the bike trail, the elevated bike trail?8

MS. THOMAS:  You know what?  I can't -- I9

can't answer that right now.  I have no information on10

how it's working.11

COMMISSIONER TURNBULL:  Okay.12

MS. THOMAS:  That's something we could13

probably look into from DDOT's standpoint.14

COMMISSIONER TURNBULL:  Thank you.15

VICE-CHAIRPERSON MILLER:  Okay.  Any other16

questions?17

(No response.)18

Do you have any cross examination for19

Office of Planning?20

MR. FREEMAN:  No.21

VICE-CHAIRPERSON MILLER:  Okay.  Is the22

ANC here?  Would you like to come forward?23

MR. PERNELL:  Good evening, Madam Chair24

and Board members.25
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VICE-CHAIRPERSON MILLER:  First of all,1

let me ask you, do you have any cross examination for2

Office of Planning?3

MR. PERNELL:  Yes, I do.4

VICE-CHAIRPERSON MILLER:  Okay.  And, I'm5

sorry, did you introduce yourself earlier?  I'm not6

sure.7

MR. PERNELL:  Yes.  Commissioner Daniel8

Pernell, 6C-04.9

VICE-CHAIRPERSON MILLER:  Thank you.10

MR. PERNELL:  I disagree on the second11

part of her assessment of, if the hotel has any12

adverse traffic problems to the Near Northeast13

community.  West of the tracks --14

VICE-CHAIRPERSON MILLER:  Well, can I just15

-- let me just direct you a little bit.  Right now, if16

you have any questions you want to ask Office of17

Planning, challenge any of her --18

MR. PERNELL:  I'll leave it in my19

statement, then.20

VICE-CHAIRPERSON MILLER:  Okay.21

MR. PERNELL:  I'll leave it --22

VICE-CHAIRPERSON MILLER:  But you can do23

both.  You can do that first, if you want.  If you24

don't have any, then you can present your testimony.25



175

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MR. PERNELL:  Okay.  I want to just1

rebuttle her question, and then I want to move on to2

my statement.3

VICE-CHAIRPERSON MILLER:  Okay.  Then,4

that's all really your statement.5

MR. PERNELL:  Okay.6

VICE-CHAIRPERSON MILLER:  Okay.7

MR. PERNELL:  So you'll let me go freely8

now?  Thank you.9

The issue on the -- what adverse problem10

the hotel would have as far as traffic in that area,11

west of the tracks to North Capitol Street there's no12

real problem.  Surgeon Courts and the Tyler House13

would probably not get any traffic from that hotel14

except for probably M Street, because there's a well-15

known club over there.16

But it's still a good -- it's an area17

where a lot of people are not used to, so they won't18

be crossing that busy North Capitol Street to go to19

that side.20

Now, on the west side there are --21

extremely a lot of parking would probably come from22

the hotel.  But we -- Commissioner Rivera and I had23

discussed this issue of parking, and we have put a lot24

of restraints on these developers coming in there as25
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far as providing adequate parking for the area.1

So I think we're working strenuously on2

that to relieve the problem of 3rd Street.  And 2nd3

Street actually is more commercial between L and M4

than it is between L and H and K.5

Nevertheless, I go into my statement to6

say that the applicant --7

VICE-CHAIRPERSON MILLER:  Can I ask you --8

MR. PERNELL:  Sure.9

VICE-CHAIRPERSON MILLER:  -- just what you10

mean?  You've put restraints on other developers in11

the area, is that what you're saying?12

MR. PERNELL:  Well, not so much restraint.13

We advocate that they do more than one-to-one ratio14

for parking, come up with some other solutions like15

zip parking, that sort of thing, guest parking, or16

share or go into an agreement with boarding parking17

lots that are not used on the weekend.18

VICE-CHAIRPERSON MILLER:  And what kind of19

developments are there that you're talking about?20

MR. PERNELL:  Well, we're talking about21

developments that are -- some of them are not being22

developed.  It's sort of like the Union Place under23

Ronald Cohens is coming to agreement with the24

community for parking.  We have other developments.25
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The Rosen Association -- I mean,1

development is also -- as a matter of fact, those two2

projects were the first project in our area to decide3

to go two levels under for parking.  So they address4

our concerns in the community as far as parking.5

VICE-CHAIRPERSON MILLER:  Thank you.  Go6

ahead.7

MR. PERNELL:  Okay.  As far as BZA8

Application 17505, on July 6th the Team Eckinger was9

represented by Ms. Devaney and Mr. Freeman, and they10

were very exempt -- I mean, not very exempt, but they11

were very explanatory as far as the variance.  We have12

never received this number of variance before -- a13

variance from the court width requirements, a special14

exception from the roof structure requirement, a15

special exception for a partial waiver of the rear16

yard, and special exceptions pursuant to17

Section 2108.1 for a reduction in the number of18

parking requirements.19

And we felt that 111 parking spaces was20

adequate for the area.  They went on to explain very21

eloquently to the Near Northeast community, which we22

were not familiar with all of these special exceptions23

and variances, the standards review for roof structure24

exception, relief from the roof structure and setback25
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requirement, and the rear yard waiver.1

Now, one concern we had with that, and not2

really a concern, is that the rear yard does face only3

a commercial area -- Florida Avenue, the tracks, 1st4

Street, and Delaware.  So it doesn't really impact5

anyone in the area as far as residents.6

As far as residents, we're one block away7

and one block over away.  So the Near Northeast8

community didn't have any great concerns with that9

variance, but they did brought up some concerns.10

The factor consideration determine the11

effective parking spaces, we did have some concerns.12

We felt that 75 plus 36 making it 111 parking spaces13

was adequate, more than what was expected for the14

zoning requirement.  15

Also, I'm a member of the Red Cross,16

trained by the search community, the D.C. Emergency17

Management for Shelter Operations, and one of the18

things that we go around and do, we assess these19

facilities on size and staff.  And I know the concern20

I heard here today was about how many staff members21

this hotel would have, and that was a concern of some22

of the Near Northeast community members.23

My assessment sitting here listening to24

the information that was given here today, we know25
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that there will be at least one general manager, two1

assistant managers working a day shift or night shift,2

four bellmen splitting between three shifts, six to3

eight taking the equation of seven from the six,4

housekeeping shift working between two shifts.5

If they're having continental breakfast,6

it will be three member shifts, and they're usually7

early morning and lunch.  Also, is this going to be a8

possible restaurant?  Sometimes we don't know if a9

developer is going to be able to get a restaurant in10

there, but we know they would have a continental11

breakfast court.  Most hotels -- and I'm basing this12

on the hotel on 6th Street.  I'm trying to think of13

the name while I'm doing this.  Let me go ahead and14

I'll come up with the name in a minute.15

Anyway, if that restaurant comes into16

existence, and they're serving breakfast, lunch, and17

dinner, there's a possibility of two general managers,18

night and day, and there's a staff of 8 to 13 working19

three shifts.  Taking the equation from that and20

making it 12, I'm adding it to my count, and then21

three security staff members working three shifts.22

And some hotels -- some big hotels have two security23

on each shift, so -- and most hotels at night they24

usually only have three.25
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So without the restaurant, there are 241

employees proposed.  And with the restaurant there are2

33.  And I took three from the proposed 24 without the3

restaurant, carried it over making it 36.  So we're4

talking about 24 to 36 employees possible.5

Taking only one percent, a quarter of the6

111, if they have to pay, I figured that half of that7

group will be -- probably be working from the area and8

probably would be taking the Metro transportation.  So9

we did not have any additional problems with that.10

I hope that you understood my equation as11

far as staff members.  I have been around to a number12

of hotels that we will use for emergency shelter, and13

I am one of the certified people that will run that14

emergency shelter if we should have an emergency in15

the District area.16

I want to just say is that even though17

this -- this application and applicant was hard to18

come before the Near Northeast community, but under19

the leadership of Mr. Freeman and Ms. Devaney they20

explained eloquently to us, and as one of your Board21

members participated in that, and I thought they were22

excellent on the faxed information, also the direct23

information that was received over the telephone.  24

And I just want to end it by saying that25
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at the ANC meeting we did -- still had some great1

concerns with this project, not negatively but in2

concern of traffic that we wanted -- in a memorandum3

of agreement that was agreed by the ANC, supported by4

the ANC that we would -- whatever management they5

would bring on board would come back to the community6

to give us an update on the intent and possible -- the7

number of their staff, so that we can have some input8

as far as letting them know that we want them to not9

have their patrons possibly not park on 3rd Street10

between L and M in the area.11

And so I'll end it by saying that we --12

you do have a support letter from Near Northeast13

Citizens Against Crime and Drugs, and you do have a14

support letter from the ANC.  And adding to that is15

that the ANC did a general letter and did not put in16

the general information that I'm putting in here17

today, and I wanted to add that to the record.18

Thank you very much.19

VICE-CHAIRPERSON MILLER:  Thank you.  I20

think your testimony was very helpful.  I just want to21

just ask you a couple of questions --22

MR. PERNELL:  Sure.23

VICE-CHAIRPERSON MILLER:  -- as a24

formality.  Were you speaking on behalf of both the25
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ANC and the Northeastern Group?1

MR. PERNELL:  At this point, strictly I'm2

speaking for the ANC, but as a single member3

Commissioner.  One thing is that we have a letter of4

support, so there was no real opposition.  We had one5

Commissioner who has some great concerns, and that was6

her right because of the number of variances, and I7

pretty much support it.8

But I wanted this project to go forward9

because as we said in our Near Northeast meeting that10

it was in a commercial area and it didn't directly11

impact the Near Northeast community.  Some of the12

concerns that we have, we believe that this project13

with the relationship we have with the management of14

the restaurant facility or the hotel, that it would be15

a relationship that will work in the community.  We16

have always had a good relationship with the business17

and the area.18

VICE-CHAIRPERSON MILLER:  And, again, as19

a formality, I need to ask you if you were authorized20

by the ANC to speak on behalf of --21

MR. PERNELL:  Yes, I am.22

VICE-CHAIRPERSON MILLER:  Am I missing23

something in the file?24

MR. PERNELL:  Well, our secretary, Ms.25
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Wirt, is here.  She can vouch for that. 1

VICE-CHAIRPERSON MILLER:  Okay.  Because2

our rules require --3

MR. PERNELL:  Right, I know.  And we -- we4

did the letter.  It was some other concerns we had in5

there, too.  It wasn't explicit on the parking either.6

That's why I made my statement here today.  So it was7

a lot of things that -- Ms. Wirt is -- you know, she8

has other things to do.  We had a number of issues9

before us, before Near Northeast and the ANC, so we10

did the best -- we agreed to do a general letter to11

you all, let you know that we were coming here and we12

were going to represent this project.13

VICE-CHAIRPERSON MILLER:  Right.  We have14

a July 17th letter that represents the vote of the15

Commission and the report of the Commission, and16

that's fine.  That's in the file and we can --17

MR. PERNELL:  Right.18

VICE-CHAIRPERSON MILLER:  -- give that19

great weight as far as I can tell.  But as far as your20

testimony goes, we can take it as your testimony.  But21

unless you are authorized by the ANC, we can't22

necessarily assume that it reflects the sentiment of23

the ANC as a whole.  So unless I'm missing something24

-- we still heard your testimony.  It's still25
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valuable.  It's just not attributed the same amount of1

weight.2

MR. PERNELL:  It worked in the past.  I3

mean, I --4

VICE-CHAIRPERSON MILLER:  I'll just tell5

you, so for the future just to make sure --6

MR. PERNELL:  Right.7

VICE-CHAIRPERSON MILLER:  It's not a big8

deal in this case.  You're in support of the applicant9

in general, and it --10

MR. PERNELL:  Well, you know, we --11

VICE-CHAIRPERSON MILLER:  -- and I hear12

your concerns.13

MR. PERNELL:  Right.  We've had a number14

of projects to come before us that we would make every15

effort to make sure that a representative from the16

ANC, most likely the single member ANC, would come17

forward.  We didn't see any real opposition in this18

project.  It's a good project.  It was well brought to19

us.  We had some dilemma in the beginning.20

What we -- they were kind and they came to21

us and gave us the right direction to what -- how we22

should go.  The ANC backed me on that, so we didn't --23

we had a lot to do.  Now, we are not paid to do --24

VICE-CHAIRPERSON MILLER:  I understand25
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that.1

MR. PERNELL:  -- what you are doing.  But2

we did --3

VICE-CHAIRPERSON MILLER:  I just --4

MR. PERNELL:  -- we did it.5

VICE-CHAIRPERSON MILLER:  Part of the6

reason I'm telling you this is so in the future when7

you take your votes at your Commission meetings you8

should also add into that --9

MR. PERNELL:  We will definitely take note10

of that.11

VICE-CHAIRPERSON MILLER:  -- of who is12

being authorized to speak.  Okay.13

MR. PERNELL:  We will definitely take note14

of that.15

VICE-CHAIRPERSON MILLER:  Okay.  Thank16

you.17

MR. PERNELL:  Thank you.18

BOARD MEMBER ETHERLY:  Just very briefly,19

Madam Chair.  Thank you very much, Commissioner20

Pernell, for your testimony and your work -- long work21

in this area.  It perhaps is somewhat useful to22

clarify, because you are -- you have multiple hats by23

virtue of just the level of engagement that you have24

on behalf of the community.25
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Clearly, you're an ANC Commissioner, and1

you also have of course extensive involvement with2

Near Northeast Citizens.  It is very -- I don't3

necessarily want to use the word "traditional," but it4

is not unusual there is quite a bit of interplay that5

happens between the ANC to an extent, and Near6

Northeast Citizens, especially as it relates to7

zoning-related projects and other projects that are of8

interest both to the ANC and Near Northeast Citizens.9

I state that as a way of just preferencing10

the question.  Typically, there will be interaction11

between your two organizations on projects of this12

nature --13

MR. PERNELL:  Absolutely.14

BOARD MEMBER ETHERLY:  -- where one may15

look to the other for guidance or assistance in16

understanding the project and the impact.17

MR. PERNELL:  Absolutely.18

BOARD MEMBER ETHERLY:  Is that correct?19

MR. PERNELL:  Absolutely.20

BOARD MEMBER ETHERLY:  So to -- so in part21

since both the ANC and Near Northeast had some of the22

same concerns around parking and adverse impacts, but23

both reached the fairly same conclusion, and you are24

clearly in support of the project, you highlighted25
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some concerns, you felt very positive about the1

engagement with the applicant in regard to those2

concerns.3

MR. PERNELL:  Absolutely.  One of the4

things we try to do in Near Northeast is that we have5

other Commissioners.  Matter of fact, our vote at the6

Near Northeast was to give it back to the 6C7

Commission for additional input.  And they had general8

concerns and they were answered eloquently by9

Holland & Knight.10

So I wasn't really worrying about if I11

would be the speaker or the chair would be the12

speaker.  I would still be speaking as a single member13

ANC, and I hope that my presence here and the 25 years14

I've put into this ANC and the community and working15

with this Board on a number of individuals, that it16

would have great weight.17

BOARD MEMBER ETHERLY:  Absolutely.  And I18

just highlight that, because as my colleagues will19

see --20

MR. PERNELL:  I appreciate that.21

BOARD MEMBER ETHERLY:  -- both letters22

kind of -- well, both letters reference one another to23

an extent, and that's just more of a signal to the24

long-standing relationship that I think has existed --25
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MR. PERNELL:  Right.1

BOARD MEMBER ETHERLY:  -- between the two2

organizations.  Let me ask you very briefly, Mr.3

Pernell.  You touched upon it in your comments, but I4

just wanted to be sure to kind of put a pin in it.  As5

it relates to this particular area where the subject6

property is located, we've heard some conversation7

about some of the, if you will, logical lines --8

boundary lines or points of demarcation between the9

subject property, other parcels in that area.  10

You have railroad tracks, you have other11

structures that act somewhat as a buffer for the12

residential area that's nearby.13

MR. PERNELL:  Right.14

BOARD MEMBER ETHERLY:  But I just wanted15

to be sure I'm clear that as far as both the ANC was16

concerned, 6C, and as far as the Near Northeast17

Citizens were concerned, aside from parking or traffic18

were you -- were there any other concerns that19

appeared with regard to the residential communities20

that are, albeit somewhat at a distance, are in the21

general vicinity of this area.22

MR. PERNELL:  I would say this --23

particularly Commissioner Wirt, who is here today, and24

Commissioner Rivera -- Commissioner Wirt and I have25
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been together the longest, and we have our difference,1

but we -- we learn to work with each other and work2

things out.  I mean, we are no different than anybody.3

We were sisters and brothers and we fought like cats4

and dogs, but we still came to a general agreement5

between the ANC and the concerns of the community.6

We have both Staunton Park, we have the7

Near Northeast Civic Group in the area, and we've had8

some great concerns.  One of the things we were9

concerned about is 2nd Street from L, and then it10

turns in the middle of the block to Delaware at the11

tracks where the hotel will be.12

We have a new business there, which is the13

Treasury Union, U.S. Treasury Union -- Credit Union is14

there now who gave some security to the back of my15

house, which I'm just a half a block away.  We have16

other buildings that gave us a lot of problems with17

homeless people on there, and we're working on that.18

And also, the proposed property for the U-Line Arena,19

we're working also with Holland & Knight and their20

representative for that property, so we are concerned21

of being answered.22

3rd Street has been impacted from leftover23

parking from Union Station, leftover parking from the24

club, the Fur Factory Club, which is two blocks away,25
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and that's mainly on the weekend.  So we don't have1

that general concern right there.2

Metro, when they were building, gave us3

great support in making sure that our houses didn't4

shift, we didn't get waterlogged.  We did this year,5

we got waterlogged, two feet of water in the house6

that we had to deal with.  Metro was very7

accommodating to deal with it, so -- and we sit up on8

a hill, so we are very secure, and we welcome all of9

the developing areas as long as they follow the10

concerns of the community.  And the ANC-6C has backed11

me up on that.12

BOARD MEMBER ETHERLY:  Okay.  Thank you.13

Thank you, Madam Chair.14

VICE-CHAIRPERSON MILLER:  Could I ask you15

one other question?16

MR. PERNELL:  Sure.17

VICE-CHAIRPERSON MILLER:  Whether this18

comes up at your meetings or not.  The fact that this19

is over a Metro site, do you look at the flip side?20

I know that DDOT sometimes looks at it this way, that21

if there's less parking but you're over a Metro site,22

then people will be encouraged to take the Metro23

instead of taking their cars, because they don't want24

to worry about getting a parking space.25
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And in that -- and that would lead to a1

decrease of traffic in your neighborhood.  Is that2

anything you all talk about?3

MR. PERNELL:  Well, Metro has its4

problems.  You know, they encourage people to take5

Metro, and then in some cases they have a lot of work6

on the tracks that delay people getting to work.  They7

have less numbers of cars on there to pick up everyone8

on the platform, and they also have their problems9

with their buses, and so people just say, "I'm going10

to ride."  I hear this talking every day, because I'm11

walking and I hear it.12

So I'll put it this way.  I have a good --13

as a matter of fact, next door to the Treasury Credit14

Union is Metro's office.  So I walk right around if I15

have problems, and they have worked it out for -- one16

of the issues with the escalators, people want -- I've17

got a lot of seniors in my area.  The escalators are18

out for two and three days.  19

Metro got right on them and started20

working on them, so I don't think that's really a21

problem.  It may be so as you go south of K Street.22

There may be an issue there, but the Union Station23

station is a distance from there anyway.  So it may be24

some, but not really.  I'm right on the tracks, and I25
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don't see that much of a problem.  I see everyone when1

they do park there in the morning they're gone by the2

time I get there at 5:30, that's fine.3

But as far as the hotel, I think that the4

adequate parking will keep those individuals from5

coming over to our side.6

VICE-CHAIRPERSON MILLER:  That's my final7

question.  You do believe there is adequate parking,8

though?9

MR. PERNELL:  Let's put it this way.  In10

general, according to BZA rules, yes.  In reality, no,11

because we have people who come from all over the12

world that don't know where they're going, and parking13

areas that they are familiar with.  So my area is just14

one of those spots, you know, so in general I would15

say no.16

VICE-CHAIRPERSON MILLER:  Okay.  Thank you17

very much.  18

Is there any -- do you have any cross19

examination?20

MR. FREEMAN:  No.21

VICE-CHAIRPERSON MILLER:  Okay.  Then, at22

this point I thank you very much.23

MR. PERNELL:  Thank you.24

VICE-CHAIRPERSON MILLER:  And I'd ask if25
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there is anybody in the audience here to testify in1

support of the application.  2

MR. PERNELL:  Madam Chair, since I'm vice3

president of Near Northeast, I'm the representative4

speaker, and I've been a speaker since 1989 for Near5

Northeast Citizens Against Crime and Drugs.  Since we6

have a letter on file, we'll just use that as a7

reference that we're supporting the project.8

VICE-CHAIRPERSON MILLER:  Thank you very9

much.10

And is there anybody in the audience who11

wishes to speak in opposition to the application?12

(No response.)13

Okay.  Are there any other Board14

questions? 15

(No response.)16

Okay.  Then, at this point we're ready for17

your --18

COMMISSIONER TURNBULL:  Madam Chair?19

VICE-CHAIRPERSON MILLER:  Oh, I'm sorry.20

There is a Board question.  Go ahead, Mr. Turnbull.21

COMMISSIONER TURNBULL:  One question.  I22

think I like on the plan -- what's nice about the plan23

is that it integrates the elevated bike trail, but I24

had a question about it.  On the second floor plan, it25



194

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

-- there is access showing onto the bike trail.1

MR. WOMELDURF:  You're talking about this2

landing here?3

COMMISSIONER TURNBULL:  Yes, it looks like4

there's -- well, I mean, I think what it looks like is5

a nice feature.  There is an opportunity for you to be6

on the bike trail, come out of the building, and7

access it at several points of the hotel, if I'm8

reading this right.  There's several down further.9

MR. WOMELDURF:  At this time, I think the10

idea is that you can --11

COMMISSIONER TURNBULL:  Primarily there?12

MR. WOMELDURF:  There is an existing13

stairway and handicap accessible elevator, which gives14

access to the bike trail there right now.  And so the15

idea is to integrate the hotel as part of that, so16

that you can come off the bike trail and still have an17

elevator access for handicap ADA accessibility up and18

down.19

COMMISSIONER TURNBULL:  Right.20

MR. WOMELDURF:  But also have a stop that21

stops at the second floor retail area.  If so, if you22

were on the bike trail, yes, you could come here to23

this retail area possibly for a bite to eat or what24

not.  Also, continue down the escalators to the ground25
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level --1

COMMISSIONER TURNBULL:  Now, further --2

MR. WOMELDURF:  -- and so forth.  You3

could come up the escalators and go up to the bike4

trail from the ground level.5

COMMISSIONER TURNBULL:  Further along6

there's a couple more openings on the bike trail.  It7

looks like that there's some doors that open up.8

MR. WOMELDURF:  Yes.9

COMMISSIONER TURNBULL:  Are those meant to10

be primarily exits from the building?11

MR. WOMELDURF:  They are, yes.12

COMMISSIONER TURNBULL:  So they're not13

really entrances.14

MR. WOMELDURF:  They are not.  It's --15

COMMISSIONER TURNBULL:  Okay.16

MR. WOMELDURF:  Those are primarily for17

fire and life safety, emergency exiting.18

COMMISSIONER TURNBULL:  Okay.  Good.  I19

just wanted to clarify that.  Good place to have a20

bike rental store.  Thank you.21

VICE-CHAIRPERSON MILLER:  We're ready for22

your closing, if you are.23

MR. FREEMAN:  Thank you, Madam Chair.  As24

you've heard from our witnesses, we feel as though25
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we've met each element of our required burden of proof1

for the one variance and three special exceptions as2

echoed by the Office of Planning.3

We also have the strong support of the ANC4

and the Near Northeast Citizens Against Crime5

Association, and also that of the Deputy Mayor for6

Planning and Economic Development.7

With respect to the question regarding the8

location of the residential areas in conjunction with9

our site, I would direct your attention to our10

prehearing statement, which is identified as11

Exhibit 27 of the record.  Take a look at Exhibit A,12

the second tab.  13

You'll see an arrow which points to our14

site, to the right of our site or to the west of our15

site are the Metro rail tracks and the residential16

areas -- I'm sorry, to the east of our site is a Metro17

rail track.  And the area south of M Street is a18

residential area, which if you take a look at19

Exhibit D, Exhibit D is a drawing that shows an 800-20

foot arc from our property to the residential zone21

district, which is R-4.22

You'll see that our property is basically23

800 feet away, and we would be entitled to an24

automatic reduction of 25 percent, were it not for25
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what's pretty much open space.  We're not even1

building much in that 800-foot radius, as you can see2

from Exhibit D.  And, again, the community hasn't3

expressed any -- any opposition to our request for4

parking reduction.  5

So based upon those facts and the6

applicant's need to get started on the project as soon7

as possible, we would respectfully request that the8

Board issue its decision as soon as possible, and, if9

possible, issue a bench decision.10

VICE-CHAIRPERSON MILLER:  Thank you.11

(Pause.)12

The Board is ready to issue a bench13

decision.  So I think I'll start it off.  Basically,14

I think that this is a great example of transit-15

oriented development, and what it shows is that we're16

dealing with a site that is already encumbered with a17

Metro station and other aspects that go with it, plus18

the bike path in this case.19

But because of that, certain modifications20

have to be made, and relief from the regulations21

granted in order to accommodate the situation that's22

there.  23

We have three special exceptions and a24

variance.  The standards are different from the25
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special exception than for the variance, but I think1

in both cases the relief is driven by the unique2

situation of the property here.3

Beginning with a special exception,4

though, special exception relief is deemed compatible5

in general, provided that the requirements of the6

specific regulations are met.  And in this case, we7

have relief that's being sought with respect to roof8

structure regulations to begin with.  And I think that9

-- in general, I think the diagrams show that all10

those -- the relief was really a result of the shape11

of the property and that it was triangular, and that12

it is being built within certain boundaries with13

respect to the Metro that's there and the bike path.14

Section 411 has a standard in and of15

itself for granting relief from its requirements.  It16

says that the Board may grant special relief from the17

strict requirements for a roof structure where full18

compliance is impractical because of operating19

difficulties, size of building lot, or other20

conditions relating to the building or surrounding21

area, and would be unduly restrictive, prohibitively22

costly, or unreasonable.23

That goes so well for the variance I feel24

like I almost should jump to the variance, because --25
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which deals with the court with their -- I think the1

applicant made an excellent showing in that case of2

the practical difficulty, which is the second prong of3

the variance test, of complying with the regulations4

in that it affected the structure and the layout of5

the building, in that to comply with it they would6

have had to loose six to eight rooms, and they -- and7

it was structurally very difficult and costly and8

didn't make any sense.  So I'm just going to jump9

right there.10

And that there is no substantial11

detriment, and that there's no buildings nearby that12

are going to be affected by light and air or anything13

of that sort.  I don't know if anybody wants to jump14

in on that yet.15

But if we go back to the roof structure,16

again, there are reasons for having more than one roof17

structure.  And then, there are different sizes.  It18

would actually look worse to have a big, massive roof19

structure in this case.  Again, it does -- because20

they have to build in this triangular shape.21

So I don't know that I want to dwell too22

much on every single test here, because I think that23

the Office of Planning did a superb job in going24

through every provision.  And I don't know that I25
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would need to repeat that here.  I think we all have1

that in front of us.2

Do my colleagues want to add anything3

right now?4

BOARD MEMBER ETHERLY:  No, I would agree5

wholeheartedly, Madam Chair.  And just for the sake of6

process I'll piggyback and move approval of7

Application Number 17505 of Trammel Crow Company,8

pursuant to 11 DCMR 3104.1, for a special exception9

from the roof structure requirements under10

Section 411, a special exception for a partial waiver11

of the rear yard requirements, and pursuant to 11 DCMR12

3103.2, a variance from the court width requirements13

under Section 776, and I also of course request relief14

from the number of required parking spaces at 2108.115

to allow the construction of a hotel at premises16

201 Florida Avenue, N.E., and would invite a second.17

VICE-CHAIRPERSON MILLER:  Second.18

BOARD MEMBER ETHERLY:  Thank you very19

much, Madam Chair.  I will echo precisely your20

analysis as it relates to all of the relevant variance21

tests.  Clearly, there is a subtle sense -- and I22

don't want to use the word "tension," because that23

perhaps is a little too pejorative.  But clearly, as24

we talk about the growing maturation of New York25
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Avenue, Florida Avenue, that intersection, and the1

Eckington area, there definitely is not only an2

excitement and an energy about the parcels that are3

there, and the subject of attention, but also how we4

deal with the growing influence of development there5

as it reaches into some of our residential6

communities.7

I agree with the applicant wholeheartedly8

that when you look at the physical footprint of this9

property it is well outside of the scope of adjacency10

to residential.  I think perhaps that subtle use of11

the word "tension" comes from the fact that as you12

bring more development in the zone of influence, the13

sphere of influence, begins to expand a little bit.14

And clearly, when you're talking about a15

hotel use there is the concern to kind of perhaps make16

that natural intuitive jump.  There's going to be some17

people coming there, and they're going to have stuff18

and they're going to have needs.  But I think the19

applicant has laid out, one, the rationale based on20

the constraints of the subject property for what21

you're trying to do.22

Clearly, the proximity to Metro, as Ms.23

Miller indicates, notes -- suggests very strongly,24

supports the rationale for building here.  It creates25
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some constraints.  When you look at the shape of the1

land, when you look at the topography of the parcel,2

clearly the applicant has to endeavor to put together3

a viable building product, but at the same time taking4

into concerns visual impacts, taking into concern5

aesthetics.6

As Mr. Turnbull's question suggested,7

getting to the issue of tying in some of the existing8

Metro elements, so there is a sense of consistency,9

perhaps aesthetically but visually as well.  I think10

the applicant has worked very diligently to try to11

deal with all of that.  And as we heard in both I12

think the ANC presentation and Near Northeast13

Citizens' presentation, I think the applicant will be14

well served to keep some of those considerations and15

cautions in mind here.  16

But I think when you look at the sum whole17

of this project, the parking I believe will be -- will18

be more than sufficient for the needs of this hotel19

property.  As was indicated in the exchange with the20

Office of Planning, there is some experience to21

definitely suggest that a hotel of this type will in22

all likelihood do a very good job of programming for23

its clientele such that you're not going to see an24

extensive introduction of new traffic into the25



203

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

surrounding community.1

But, again, as we talk about kind of the2

sphere of influence of these types of projects, I'm3

sure the applicant is -- is currently and will remain4

sensitive to that.  But very directly on the issue of5

variances, I think the case was made out as you look6

at roof structure, as you look at the floor plane, the7

circulation patterns for this particular property, and8

Ms. Miller was absolutely correct to hit the Office of9

Planning's report as it related to some of the10

concerns here.11

Clearly, there are constraints that have12

influenced heavily how this project has been put13

together in terms of how the circulation -- and,14

clearly, there would be some impacts on the design of15

this building and the utility of this building -- if16

the zoning regulations were adhered to in their17

entirety.18

So I think the case has been adequately19

laid out as it relates to the special exception and as20

it relates to the variances.  And, again, because of21

the buffer that you still have around this property,22

I think the rear yard reduction also very much is in23

order.  24

But, again, I know that this Board25
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definitely is sensitive to some of the concerns that1

have been raised by some of the community portions of2

our hearing today, but I think the message is very3

clear that there is strong support for this from the4

community, but an underlying subtle concern that we5

want to continue to be vigilant on impacts around6

parking and traffic as the sphere of influence grows.7

But with all of that, Madam Chair, I'm8

pleased to move -- to move forward with support of9

this project.  Thank you.10

VICE-CHAIRPERSON MILLER:  Thank you.  I11

would also just like to address the parking a little12

further, because it seems to me that we're giving them13

relief from the parking requirement, but in actuality14

they will be required -- they will be providing more15

spaces than is required when you count the vault16

space.17

And it's a legal thing, but as far as the18

neighborhood goes they are getting actually more19

parking provided by the applicant than is required.20

And I really didn't hear anything convincing that they21

needed to do any more than that, especially with the22

Metro right there and where the project is in relation23

to the railroad tracks and the vicinity.24

So I didn't see -- I don't see any adverse25
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impact on the neighborhood whatsoever.  And I think1

it's a revitalization for the neighborhood, and I hope2

that they enjoy the restaurant and whatever else3

retail the applicant will be bringing in.4

Are there any other comments on this?  Mr.5

Turnbull.6

COMMISSIONER TURNBULL:  I would just echo7

yours.  I think that the applicant has done an8

excellent job of explaining their reasons for their --9

the request for the variances.  I think it's a very10

practical and rational use of the site.  It's good11

urban planning, and, you know, I think we should go12

ahead.13

VICE-CHAIRPERSON MILLER:  Okay.  Then, if14

there are no further comments, I think that we should15

call the vote.  All those in favor say aye.16

(Chorus of ayes.)17

All those opposed?18

(No response.)19

All those abstaining?20

(No response.)21

Ms. Bailey, would you like to call the22

vote?23

MS. BAILEY:  Sure, Madam Chair.  The vote24

is four-zero-one to approve the application.  Mr.25
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Etherly made the motion, Ms. Miller seconded, Mr. Mann1

and Mr. Turnbull support the motion, and Mr. Griffis2

is not present at this time.  3

VICE-CHAIRPERSON MILLER:  Thank you.4

MS. BAILEY:  And you're doing a summary5

order?6

VICE-CHAIRPERSON MILLER:  Should we do a7

summary order?  Okay.  We'll waive our rules and do a8

summary order.  But I just have one other question for9

the applicant.  I'm not sure that that rendering is in10

the record.  Is it?11

MR. FREEMAN:  No, it is not.  But we can12

take a picture and submit it.13

VICE-CHAIRPERSON MILLER:  Okay.  Ms.14

Bailey, in what form should that be?15

MS. BAILEY:  If we could get not a16

photograph but an actual copy of that rendering, that17

would be useful.18

VICE-CHAIRPERSON MILLER:  How many copies19

do you need?20

MS. BAILEY:  Would the Board members like21

a copy?  If not, we just need one for the record.22

VICE-CHAIRPERSON MILLER:  That's fine.23

One for the record is fine.  24

Okay.  Thank you very much.25
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MR. FREEMAN:  Thank you.1

VICE-CHAIRPERSON MILLER:  Then, we're2

ready for the next case, Ms. Bailey.3

MS. BAILEY:  The last case of the day,4

Madam Chair, is Application Number 17501 of Cynthia A.5

Jones on behalf of Jones & Araque LLC, pursuant to6

11 DCMR 3104.1 for a special exception to establish a7

fast food restaurant under Section 733 in the C-2-A8

District at premises 605 2nd Street, N.E., Square 753,9

Lot 94.10

VICE-CHAIRPERSON MILLER:  Thank you, Ms.11

Bailey.12

Actually, the Board would like to take a13

five-minute break while you set up.  Oh, wait.  You14

have something to tell us first?15

MR. BLANCHARD:  Actually, Madam Chair, the16

property owner has to leave, and would like to give a17

short like five-minute -- she has to leave at 20 of.18

VICE-CHAIRPERSON MILLER:  All right.  We19

just need a five-minute break, but -- or a three-20

minute break, but if you're saying -- can you wait21

that long?  I mean, I think it would be less22

disruptive to start and stop, so we'll just take a23

quick -- okay.  Thank you.24

(Whereupon, the proceedings in the25
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foregoing matter went off the record at1

3:28 p.m. and went back on the record at2

3:35 p.m.)3

VICE-CHAIRPERSON MILLER:  Okay.  We're4

ready to proceed.5

MR. BLANCHARD:  Good afternoon.6

VICE-CHAIRPERSON MILLER:  Good afternoon.7

MR. BLANCHARD:  Acting Chairman Miller, or8

Vice-Chairman Miller, and members of the Board of9

Zoning Adjustment, my name is Lyle Blanchard.  I'm10

from the firm of Greenstein, DeLorme & Luchs, and11

we're here today for Application 17501, which is to12

request special exception relief under Section 773 for13

property at 605 2nd Street, N.E., and that's for a14

fast food -- really a delicatessen-style restaurant.15

But given the way the regs are written --16

VICE-CHAIRPERSON MILLER:  Do you want to17

introduce who is with you at the table?18

MR. BLANCHARD:  I certainly do.19

VICE-CHAIRPERSON MILLER:  Thanks.20

MR. BLANCHARD:  The property owner,21

Cynthia Jones; Mr. Chuck Jones; and Mr. Carlos Araque.22

VICE-CHAIRPERSON MILLER:  Good afternoon.23

MR. BLANCHARD:  And I apologize, Ms.24

Bailey.  They were not in the room when the witnesses25
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were sworn in earlier.  So as a preliminary matter, if1

you could swear them in at this time.2

MS. BAILEY:  Would you please stand, and3

also raise your right hand?4

(Whereupon, an oath was administered to5

the individuals planning to testify.)6

MS. BAILEY:  Thank you.7

MR. BLANCHARD:  Thank you.8

VICE-CHAIRPERSON MILLER:  Thank you.9

MR. BLANCHARD:  I'm going to have -- just10

go right immediately into the case.  You have all of11

our filings, obviously, in the record.  There has been12

a lot of community outreach, and I will let Cynthia13

Jones begin by explaining her -- how she came to own14

the property and her role in the community.15

MS. JONES:  I'm Cynthia Jones, and I own16

605 2nd Street, N.E.  My husband and I moved to17

Capitol Hill in 1986, and we purchased 605 in 1987.18

And even at that time, 2nd Street from Mass Ave to L19

-- and it sounds like after today even further -- has20

been primarily a commercial area, just our own21

corridor.  When we moved in, across the street was a22

very ugly parking lot.  It's now the SEC Building.23

Catecorner was a Senate parking lot, and24

that is now the Thurgood Marshall Building.  You know,25
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there were a number -- and I believe that's why, you1

know, about 10 years ago when a group of residents2

wanted to have it rezoned to C-2-A it was really done3

as a matter of course, because it was this one little4

block that hadn't been rezoned.  So that's just a5

little background on our little block.6

After the untimely death of my husband in7

2004, and the subsequent vacating of my tenants who8

had been there a while, because it's a great area, our9

family has decided to move forward with Chuck and10

Carlos' dream of opening a restaurant and naming it11

after my husband.  So I am just here as not just the12

homeowner but in support of my brother and Carlos, a13

long-time Hill resident.  We still live on the Hill.14

The only reason we moved out of the little15

house, as we call it, is because we have two children.16

We outgrew the house, and it's not a family17

neighborhood, you know, so we wanted to move into the18

Hill part.  And so we are still here, and my son goes19

to Gonzaga.  My daughter plays soccer on the Hill, and20

all that stuff, and we're Hill residents and love our21

neighborhood.22

And I would never in any way, not just as23

the homeowner but as a Hill resident, you know, let a24

business open in my house, because we still call it25
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the little house, that didn't, you know, contribute to1

our neighborhood.  You know, my children look forward2

to working for their uncle and scooping out ice cream,3

and bringing their friends there, and it's very much4

a part of a community, you know, our community.  5

So that's -- that's all.6

VICE-CHAIRPERSON MILLER:  Are there some7

residences still on that block?8

MS. JONES:  There are -- there is a house9

to the left of mine, and to the right as you're facing10

it, that is currently rented.  It's rented as11

residential.  All the other properties are commercial,12

and the gentleman who owns the house on either side of13

me also owns Banducci's.  There's a restaurant on the14

corner, and he owns that.  And he has been trying to15

buy my property for a long time.  I think he has other16

non-residential plans, but I'm -- you know, it's ours,17

and we want to keep it.  So --18

VICE-CHAIRPERSON MILLER:  Just to19

understand your -- he is on either side, you said, or20

both?21

MS. JONES:  He owns a property on either22

side of my house.23

VICE-CHAIRPERSON MILLER:  The two24

residences that abut your property?25
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MS. JONES:  That are zoned C-2-A, but are1

used right now as rentals.2

VICE-CHAIRPERSON MILLER:  Rental by the3

same owner.4

MS. JONES:  That's correct.5

VICE-CHAIRPERSON MILLER:  Okay.  Thank6

you.7

MR. BLANCHARD:  Thank you, Ms. Jones.8

Actually, I'd like to turn now to Chuck9

Jones and have him explain a little bit about how they10

came to come up with a business plan, what their11

vision is for the property, and what their operational12

plan will be.13

MR. JONES:  Good afternoon. 14

VICE-CHAIRPERSON MILLER:  Good afternoon.15

MR. JONES:  Good afternoon, members of the16

Board, and Madam Chairman.  Thank you.  17

I'm going to go over some things that are18

probably in the report, so just please bear with me.19

Thank you.20

My name is Chuck Jones.  This is Carlos21

Araque.  He is my business partner.  Can you hear me?22

VICE-CHAIRPERSON MILLER:  Yes, it's fine.23

MR. JONES:  Okay.  Good.  As you know, we24

are here to get a special exception in a C-2-A zone,25
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and here is why.  We believe that given the proximity1

to a couple of large buildings directly across the2

street from the property, specifically Thurgood3

Marshall and SEC, that most of our business will be of4

a walkup foot traffic carry-out.  That business model5

we think gives us the best chance to make it.6

As such, this defines under the zoning7

regs as fast food.  So, therefore, we are seeking for8

a special exception from the BZA.9

About the restaurant, we plan to open a10

cafe/deli-style restaurant, with a bakery.  We're11

going to hire a bakery.  We'll hire a baker, sorry.12

We will serve breakfast, lunch, and dinner, and be13

open from 7:00 a.m. to 10:00 p.m., hopefully seven14

days a week.  We will specialize in homemade from15

scratch recipes.16

As to the property, we realize we're in a17

transition from total business -- you know, the large18

buildings -- to a residential.  We're zoned business,19

but, you know, we're still -- the next street over is20

residential.  So being that as it may, we will make21

minimal changes to the facade of the building.  It is22

pink now, so we will try to -- we'll change that, and23

I think we're going to do sage.24

We will greatly improve the front yard.25
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We're going to put a patio, a welcoming patio out1

front with several tables and planter boxes.  We will2

often comfortable seating inside, offer free Wi-Fi,3

and in the rear we will put a new fence up, because4

the fence that I put up --5

VICE-CHAIRPERSON MILLER:  Do what?  You'll6

offer --7

MR. JONES:  In the rear we're going to put8

a new fence.  Oh, free Wi-Fi?9

VICE-CHAIRPERSON MILLER:  I didn't catch10

what that was.11

MR. JONES:  Oh, I'm sorry.12

VICE-CHAIRPERSON MILLER:  Wi-Fi, okay.13

MR. JONES:  Do I need to elaborate on14

that?  Okay.15

VICE-CHAIRPERSON MILLER:  My colleague16

helped me out.17

MR. JONES:  Okay.  Thanks.  We do not18

consider ourselves to be like a national food chain.19

We don't consider ourselves to be a high priced,20

exclusive restaurant, or we won't be a high priced,21

exclusive restaurant.  We wish to serve not only the22

offices but the neighborhood, and really become like23

a neighborhood gathering place.  That's what we hope24

to be.25
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We feel that in general we are really not1

any different from Banducci's, which is next door, and2

Ebenezer's.  We're, you know, pretty much the same3

type of restaurant, but we're going to just offer4

different choices -- hamburgers, cheeseburgers, and5

ice cream, and things like that.6

VICE-CHAIRPERSON MILLER:  I'm sorry.  What7

did you say?  Is there some restaurants next door?8

MR. JONES:  Two doors down is Banducci's,9

which my sister stated a minute ago.  And right across10

the street is Ebenezer's Coffee House, which I think11

they plan on having a cafe as well.  I don't know if12

you --13

VICE-CHAIRPERSON MILLER:  Do you know how14

long they've been there?15

MR. JONES:  Banducci's has been there --16

it changed.  Ebenezer's is probably less than a year17

old.18

VICE-CHAIRPERSON MILLER:  Okay.19

MR. JONES:  But it used to be a diner like20

years and years ago.  I remember going to my sister's21

house in '87, and it was just an empty -- not an empty22

lot, but there was a shell of a building there, and23

Banducci's was another -- it was like a pizza place or24

something like that.25
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Okay.  We fully understand the1

requirements -- what the requirements are for this2

special exemption, and we will hopefully meet, if not3

exceed, the requirements as follows.  We will have --4

our trash bins will be housed in a three-sided brick5

six-foot-high wall.  An opaque gate will enclose the6

trash.7

Our contracted sanitation company will8

pick up three times weekly, and will park its trucks9

in a back alley.  There's a parking lot in the back --10

I don't know if you have picture -- and there's an11

alleyway that leads to the back of our property.12

Capital Sanitation said the truck most likely cannot13

get back there but will park on the side alley and14

walk to the property, will wheel the trash cans to the15

alley.  I believe that's what Banducci's does right16

now. 17

He also will park on the side to minimize18

noise and not block residential parking.  You know how19

some people park in the back yard if they're trying to20

get out, so he won't pull the truck in, so they will21

not be blocked in at any time.  We will regularly22

clean and sweep the front and the back of the yards.23

We will not have a drive-thru.  I think that's another24

reg.25



217

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

No customer entrance in the rear or on the1

side.  These are requirements that I'm responding to.2

We will comply with no noise, odors, lights, hours of3

operation ordinances.  Our restaurant will be far less4

than 3,000 square feet, so we are not required to have5

parking.  However, we do have one spot in the rear.6

Mr. Blanchard here has told me that we --7

he has just turned in plans to show the revised plans8

for an opaque gate.  And what else?9

MR. BLANCHARD:  I'm sorry, Ms. Miller.10

We've just submitted for the record three revised11

plans, and these plans reference some issues that12

we'll get to later when we get to the OP report.  But13

since Mr. Jones is going through the various14

requirements under Section 733, these revised plans15

shows that the gate to the trash enclosure in the rear16

is, in fact, a wooden opaque gate.  And those are17

shown on two of the plans.18

And then, there is one plan that shows the19

front facade, and it's annotated to respond or note20

the lighting, how many lumens and it will be facing21

down.  So sorry to interrupt.22

MR. JONES:  Okay.  Sorry about that.  What23

was that, the parking?24

As to deliveries, we are addressing this25
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issue with DDOT.  We met with Mr. Derrick Hardy and1

Chris Delph of DDOT and are working to accomplish the2

best way to receive deliveries.  Mr. Hardy and Mr.3

Delph walked the property with us, and they were very4

confident that they could come up with not one, but5

many solutions to the problem.6

Okay.  We await their recommendation.  We7

haven't heard back from them yet.8

BOARD MEMBER ETHERLY:  Just very quickly.9

MR. JONES:  Okay.10

BOARD MEMBER ETHERLY:  I don't want to11

interrupt the primary presentation, but just for12

purposes -- Exhibit Number 7 has a lot of the rear13

photos.  Could you just identify which is your subject14

property, just so I can orient myself as we talk about15

the back?  Please feel free.  Oh, you can just remain16

at the table.  No big deal.  But just feel free maybe17

relative to the big red building you are --18

MR. JONES:  It's a gray one.  The one with19

no painting on the back, that's got no -- it's like20

dark gray.  21

BOARD MEMBER ETHERLY:  Dark gray?22

MR. JONES:  There's kind of ivy growing23

up.24

BOARD MEMBER ETHERLY:  Okay.  Okay.25
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MR. JONES:  But there's the brick one, and1

it's one removed from that to the left.2

BOARD MEMBER ETHERLY:  To the left.3

MR. JONES:  Yes.4

BOARD MEMBER ETHERLY:  And it has -- and5

it presently has no fencing of any kind of the back of6

it.7

MR. JONES:  It does have a fence.  It's an8

old fence.  Actually, I put that up with my brother-9

in-law, but that thing is -- you know, it's 20 years10

old, so --11

BOARD MEMBER ETHERLY:  Okay.  But it's12

just one fence.  So --13

MR. JONES:  No, it actually encloses the14

property.  It's like seven feet tall.15

BOARD MEMBER ETHERLY:  Okay.  Let me do16

this.  If you could -- normally we don't invite this,17

but let me have -- so if you could point to the18

building that it is --19

MR. JONES:  Sure.20

BOARD MEMBER ETHERLY:  -- just so I'm21

clear.  Thank you. 22

MR. JACKSON:  i believe it's the car --23

it's the fence with the red car inside of it.  Okay.24

BOARD MEMBER ETHERLY:  Excellent.25
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Terrific.  Thank you.1

Thank you, Madam Chair.2

VICE-CHAIRPERSON MILLER:  I wonder if you3

could repeat perhaps what you were saying about4

deliveries and what you're waiting for, who you were5

working with on figuring that out.6

MR. JONES:  Okay.  I guess to comply with7

the special exception we had to show that we had8

delivery -- we are able to have deliveries delivered9

to the -- you know, to the restaurant.  As per Office10

of Planning's request, we've contacted DDOT, and Mr.11

Derrick Hardy and Mr. Delph came out to help us with12

a plan to best, you know, receive deliveries, what13

would be the least impact to the community.14

And they walked it with us, and there was15

a lot of public space in the back.  They talked about16

a loading zone.  They had several options, and they17

seemed very, very confident that that could be18

obtained.  However, they have not submitted a19

recommendation as of yet.20

VICE-CHAIRPERSON MILLER:  And do they know21

the date of this hearing?22

MR. BLANCHARD:  Yes, they do, Ms. Miller.23

VICE-CHAIRPERSON MILLER:  And what -- is24

there a schedule when you expect to get this?25
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MR. BLANCHARD:  I don't know that we1

actually will get a written report from DDOT.  We met2

with them last week actually and walked the property3

both in front and in the rear.  We had talked to them4

on the phone previously, but we actually got them to5

finally come out and look at the property.6

Along 2nd Street is currently an RPP zoned7

residential parking area that begins maybe 25 foot --8

feet from the corner of 2nd and F Streets.  We don't9

want to take parking away from the neighborhood.10

On F Street, there is an unrestricted area11

that is currently -- the day we were out there there12

were four cars parked there.  It's unrestricted, and13

that's in front of the Banducci's Restaurant.  So any14

loading that we would try and accommodate through DDOT15

would serve not only this proposed establishment but16

also the existing Banducci's establishment, because17

there is no dedicated loading zone either on 2nd18

Street or F Street in the C-2-A zone portion of the19

square.20

We also looked at the alley system in the21

rear, and there is -- this being an older Capitol Hill22

square, there is some alley lots that are currently23

used for parking.  It's pretty open.  But the alley24

system itself coming off of 2nd Street is a -- I25
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believe a 20-foot alley that expands to a 30-foot wide1

alley going from the SEC Building east.  And then,2

going down there's a 10-foot alley that then widens3

into a 25-foot alley, then goes -- dog legs to another4

10-foot alley directly behind both our client's5

property and the Banducci's property.  6

Now, what we understand is that Banducci's7

for track pickup rolls out its dumpsters to the wider8

portion of the alley where the trash truck can come in9

and pick it up.  And we assume that they either get10

their deliveries by trucks that sort of hover at the11

corner of 2nd and F somewhere and make deliveries, or12

make deliveries in the rear.  13

But I think what we said in our pre-14

hearing statement is that we will have trash15

collection the same way that Banducci's does, that16

they have met with a trash company, private trash17

hauler, and that that same approach will be used for18

collecting trash, to empty the trash bins.19

And so the DDOT folks -- Mr. Delph and Mr.20

Hardy -- said there is no reason they could see that21

the alley -- existing alley system couldn't be used in22

the same way for deliveries.  But they will look at23

alternatives of either establishing a loading zone24

close to the corner in such a way that has, if any, a25
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minimal impact on the existing parking.1

MR. JONES:  I guess that we're trying to2

go above and beyond, you know, just more than we have3

to I guess is the "exceed and meet" the requirement.4

So --5

VICE-CHAIRPERSON MILLER:  But you have to6

have a place for deliveries.7

MR. JONES:  Well, I mean, that's where --8

I mean, Banducci's uses the side alley, and we planned9

on using that.  But I guess I wanted to get more.10

Sorry.  You know, that's my answer.11

VICE-CHAIRPERSON MILLER:  When you use the12

side alley, does it come up right to the rear of the13

property?14

MR. JONES:  It comes to the rear.  It goes15

-- if you're going down 2nd Street, you'll pass the16

end of the buildings, and you can take a right into17

the alley.  The alleyway goes down, and then it cuts18

to the right and actually will end up -- you can see19

it's the rear of my building right there.  That's20

where the alley goes -- right there.21

MR. BLANCHARD:  Board members, if you look22

at Exhibit A2 to the prehearing statement of the23

applicant, there is a photocopy of an Office of Tax24

and Revenue map that shows the alley system and how it25
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kind of dog legs coming in here, then down, back, and1

down again.  2

The client's property is the third one up3

from the corner.  So this 10-foot alley here opens to4

a 25-foot alley, then a 10-foot alley, then this 30-5

foot alley comes out to 2nd Street.  So there is ample6

room for trash or delivery trucks in this 30-foot7

portion of the alley.8

VICE-CHAIRPERSON MILLER:  Okay.  Got it.9

you can continue.10

MR. JONES:  Okay.11

VICE-CHAIRPERSON MILLER:  Okay.12

MR. JONES:  Okay.  I'm going to reference13

to the Office of Planning.  We thank them for their14

report.  As stated earlier, they had four concerns.15

One of them was being an opaque gate that will enclose16

the trash.  They reference lighting.  We'll have low-17

level lighting, 100 watts or less, as required, and it18

will cast downward as to not shine into anyone's19

windows.20

As stated, we have met with DDOT for -- to21

receive deliveries.  22

We also -- they also wanted us to clarify23

how many employees we will have, and we will not have24

more than five employees at any one time.  Employees25
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will be required to take mass transit.  Union Station1

is less than 1,500 feet away.  2

We hope this satisfies the concerns of3

Office of Planning.4

We also have met with some of the ANC, and5

we are keenly aware that some of the neighbors have6

concerns about our application.  A few weeks ago and7

last night we walked the neighborhood, the immediate8

neighborhood directly on our block.  We met some of9

the neighbors, quite a few of the neighbors actually,10

and got a very good response.  11

I felt quite confident leaving, and12

actually got -- we got several signatures, letters of13

support from people who would be most affected by our14

restaurant -- I mean, literally right there.  And they15

were all pretty pleased about that.16

We will do as much as we can to be good17

neighbors.  We do want to be part of the community.18

We will both work there.  I will be there at all --19

and he will be there, so we're not opening the place20

and then hiring it out to someone else.  So if a21

neighbor has any concerns, they -- and as many of them22

stated, if they had a concern, could they -- we have23

an open door policy, and the answer is absolutely yes.24

In conclusion, we hope this has met all25
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standards of zoning requirements and burdens of proof1

for the special exception, and we hope we pass the2

test.3

Thank you, on behalf of myself and Carlos4

Araque.5

VICE-CHAIRPERSON MILLER:  Thank you.  Do6

you know how frequently you'll have deliveries?7

MR. JONES:  We will have deliveries every8

day from different -- either produce or from A&M9

Briggs of meat and what-not.  But we will have at10

least one delivery every day, and maybe two, three11

times a week two deliveries.  And bread as well, we12

will be baking cookies and cakes in the place.  We13

will not be baking bread goods, so we'll have bread14

delivered as well.15

VICE-CHAIRPERSON MILLER:  Including16

Sundays you'll have deliveries?17

MR. JONES:  Yes.  Oh, no.  Sundays, no, we18

will not have deliveries on Sundays.  Sorry.19

VICE-CHAIRPERSON MILLER:  That's okay.20

Have you figured out what hours you would be having21

the delivery trucks come?22

MR. JONES:  Well, depending on -- I mean,23

they deliver -- A&M Briggs, for example, delivers from24

3:00 a.m. up until 11:00.  Our plan is not to have25
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deliveries, you know, anytime before 7:00 a.m., unless1

we get the loading zone out front, which is where, you2

know -- this is a commercial street.  3

If we do get a temporary loading zone, I4

guess -- well, Mr. Delph says if we get a loading zone5

it will be from -- you know, it may be 6:00 a.m. or6

7:00 a.m. until 11:00, and then it will go back to the7

residents.  So there will be a 20-foot loading zone.8

This would be ideally for us right in front of9

actually Banducci's, so we could probably both use the10

loading zone.11

And then, at that time if we got a12

delivery at 6:00 a.m., we'd think about it, you know.13

It just depends on the neighbors.  We plan to open at14

7:00 a.m., so I'll be there at 6:00 a.m.15

VICE-CHAIRPERSON MILLER:  I don't know --16

I don't know if -- is it Banducci's?  Is that what17

it's called?18

MR. JONES:  Yes.19

VICE-CHAIRPERSON MILLER:  I don't know if20

they're here.  But what's your impression as to how21

they would feel about getting that loading zone for22

the -- both establishments?23

MR. JONES:  Logically, I think they would24

be pretty happy about it, but I cannot speak for him.25
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I cannot, you know --1

VICE-CHAIRPERSON MILLER:  Okay.  So you2

can't represent --3

MR. JONES:  I cannot represent him.  I'm4

just giving you a -- where Mr. Delph said the most5

logical spot would be, because it's on the corner.6

VICE-CHAIRPERSON MILLER:  Right.  Okay.7

Also, do you have an idea of how many trucks a day?8

MR. JONES:  How many trucks?  Do you mean9

loadable?  We'll have one to two.10

VICE-CHAIRPERSON MILLER:  One to two a11

day, most likely in the morning?12

MR. JONES:  Most definitely in the13

morning.14

VICE-CHAIRPERSON MILLER:  In the morning.15

MR. JONES:  All of them in the morning.16

VICE-CHAIRPERSON MILLER:  Between 7:00 and17

11:00?18

MR. JONES:  Between 7:00 and 11:00, yes.19

VICE-CHAIRPERSON MILLER:  Okay.20

MR. JONES:  Absolutely.21

VICE-CHAIRPERSON MILLER:  And how many22

patrons will you have -- could you have at one time in23

your restaurant, do you know?24

MR. JONES:  As in seating or standing?25
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VICE-CHAIRPERSON MILLER:  Both.1

MR. JONES:  Seating, we plan to have2

approximately 15 seats upstairs.  Out front we will3

have four tables -- you know, outdoor tables with4

umbrellas and -- we may not need umbrellas, because5

there is a nice tree out front.  But four tables6

there, so another 16 out front. 7

In the queuing area, it will just be, you8

know, people order, you know, like an ice cream shop9

or a deli, and then they'll exit.  So if they wanted10

to sit down, it would be upstairs.  I hope that11

answers your --12

VICE-CHAIRPERSON MILLER:  So you basically13

said 15 seated inside and 16 could be seated outside.14

MR. JONES:  Right.  15

VICE-CHAIRPERSON MILLER:  And then,16

queuing you don't really -- it's just however --17

whatever comes in. 18

MR. JONES:  It's hard to say.  I mean, it19

probably -- I mean, it would be -- after 10 people it20

would be pretty -- it would be pretty cramped in21

there.  Yes, it's a small place.22

VICE-CHAIRPERSON MILLER:  Okay.23

MR. JONES:  Okay.24

VICE-CHAIRPERSON MILLER:  Thank you.25
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BOARD MEMBER MANN:  Just a couple of brief1

questions.2

MR. JONES:  Okay.3

BOARD MEMBER MANN:  How would you mitigate4

things like odors -- odors specifically?5

MR. JONES:  One way would be to clean the6

back and the front as often as possible.  Of course,7

two would be we're going to have trash picked up three8

times a week rather than most places have two times a9

week.  So the trash will not be sitting out there for10

-- you know, have time -- it won't have any chance to11

pile up or anything like that.12

It will also be housed and enclosed in our13

six-foot three-sided brick wall that's going to house14

the containers, and then there will be a gate in15

front.  So --16

BOARD MEMBER MANN:  Are there any special17

type of containers that would be used to contain the18

trash?19

MR. JONES:  No.  The containers -- well,20

we use just -- they have a standard 96-gallon21

container, and our sanitation department company22

recommended that we have three to four of those.  And23

he said that would be definitely sufficient for us, a24

restaurant our size.25
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We could have -- we'll start with three,1

and we can go to four if we're busier than, you know,2

we anticipate.3

BOARD MEMBER MANN:  And are they sealed?4

They have the snap-on lids or something?5

MR. JONES:  They definitely -- they have6

the lids.  They're big with, you know, lids that snap7

on I guess.8

BOARD MEMBER ETHERLY:  Thank you, Madam9

Chair.  Just let me make sure I understand -- first of10

all, thank you for the presentation.  I'm trying to11

just kind of visualize in my head -- obviously, there12

are concerns about the ability of the project to13

integrate itself into what is arguably still a14

somewhat residential in nature street.15

Clearly, there are some existing16

commercial uses that are there, and you've done very17

well to identify what those are.  Let's kind of deal18

with the back alley first.  I just want to be sure I'm19

clear on understanding the circulation of the delivery20

activity or the trash truck activity at the rear21

again.  So could you perhaps just -- how do vehicles22

enter into that back alley now and --23

MR. JONES:  Right now?24

BOARD MEMBER ETHERLY:  Right now.25
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MR. JONES:  Right now, right off of 2nd1

Street, and there's also an entrance off of 3rd2

Street.  So there are two -- it goes all the way3

through, but it kind of --4

BOARD MEMBER ETHERLY:  Okay.5

MR. JONES:  -- goes straight back, takes6

a left, jog left, and then a jog right, and then it7

ends up on 3rd Street.8

BOARD MEMBER ETHERLY:  And for any9

delivery or commercial type vehicles, what typically10

-- of those two choices, which typically do they opt11

to take?12

MR. JONES:  Ideally, if it came early13

enough before, you know, most of the people who worked14

there -- 7:00 a.m. -- they could easily pull back15

behind our property.16

BOARD MEMBER ETHERLY:  They would come off17

of 2nd Street?18

MR. JONES:  They would come off of 2nd19

Street, a commercial street, yes.20

BOARD MEMBER ETHERLY:  Okay.21

MR. ARAQUE:  It's a parking lot.  It's an22

empty lot.  There's a lot of cars that park back23

there.  There's a lot of space back there, which --24

BOARD MEMBER ETHERLY:  Okay.  If we could25
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get you either to grab that microphone next to you --1

if you can turn that one on, that would be fine.2

MR. ARAQUE:  There's a parking lot in the3

back.  It's used -- from my understanding it's a4

private parking lot now, so it's rented, so some5

people park back there, too.  But there is plenty of6

room.7

BOARD MEMBER ETHERLY:  But in terms of8

kind of entering the building -- and both the chair9

and I are holding up this --10

MR. ARAQUE:  I see your picture.11

BOARD MEMBER ETHERLY:  -- in terms of12

entering the space, typically would a commercial13

vehicle like a trash truck or some other vehicle --14

delivery vehicle come from that alley there?15

MR. ARAQUE:  From 2nd Street.  16

MR. JONES:  They do not come in off of 3rd17

Street.18

BOARD MEMBER ETHERLY:  Okay.19

MR. ARAQUE:  No, that's exactly it.20

BOARD MEMBER ETHERLY:  Okay.21

MR. JONES:  They definitely will come in22

off of 2nd Street and return on 2nd Street.23

BOARD MEMBER ETHERLY:  And you would be24

suggesting that they would then turn what would be25
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right from that direction to access the rear of your1

property for deliveries or trash pickup?2

MR. JONES:  Correct.3

BOARD MEMBER ETHERLY:  Correct?4

MR. JONES:  Okay.5

BOARD MEMBER ETHERLY:  Okay.  Do you want6

to follow up on that, Ms. --7

VICE-CHAIRPERSON MILLER:  Well, yes,8

because Mr. Blanchard also was explaining the whole9

alley system that they go through to get there.  I10

just want to also confirm -- is the alley wide enough11

in all of these locations for the trucks to go12

through?13

MR. JONES:  Yes.  Well, they will have to14

-- they probably will have to wheel, you know, their15

goods, depending on, you know -- I mean, it's a 10-16

foot alleyway.  They couldn't back up right to the17

home, but, you know, they would be really close.  I18

mean, it wouldn't -- we also -- I mean, that's just19

answering your question.  20

We also thought that if they'd pull off of21

2nd Street that alley is wide enough, it's22

significantly wide enough for a truck to park on that23

alley, and we could wheel in right off 2nd Street in24

the front door as well.  Rather than going all the way25
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into the back, they could just stop -- it could pull1

off 2nd Street, stop right there, and another truck2

could get by.  So there's significant room.3

It could stop there, and he can unload and4

take his dolly and wheel his things into the front of5

our property as well.  So, I mean, there is numerous6

solutions to that problem.7

BOARD MEMBER ETHERLY:  And you may have8

touched this, and we're kind of tag-teaming a little9

bit, but it's both on the same issue.  2nd Street,10

two-way traffic both ways.11

MR. JONES:  Yes.12

BOARD MEMBER ETHERLY:  Parking on one side13

of that street, your side of the street, no parking on14

the --15

MR. JONES:  There is parking on the other16

side.17

BOARD MEMBER ETHERLY:  There's parking on18

the other side.19

MR. JONES:  Parking on our side is20

residential.  Parking on the other side is open.21

BOARD MEMBER ETHERLY:  Okay.  Is there any22

alternate side of the street for trash pickup days or23

anything along those lines on that -- it's parking all24

the time, just residentially zoned on your side, the25
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other side it's --1

MR. JONES:  It's just -- there's no2

zoning.  It's right in front of the --3

BOARD MEMBER ETHERLY:  Okay.4

MR. JONES:  -- SEC Building, so it's just5

open parking.6

BOARD MEMBER ETHERLY:  Okay.  3rd Street7

one way, two way?8

MR. JONES:  Two ways.9

BOARD MEMBER ETHERLY:  Two ways.  Same10

parking situation --11

MR. JONES:  That has all been --12

BOARD MEMBER ETHERLY:  -- on both sides of13

the street, or is it all residentially zoned?14

MR. JONES:  That's all residential right15

there.16

BOARD MEMBER ETHERLY:  On both sides of17

3rd Street. 18

MR. JONES:  Right.19

BOARD MEMBER ETHERLY:  Okay.  Okay.  I20

wanted to go to something that doesn't involve21

parking, so I'll pause there if you want to --22

VICE-CHAIRPERSON MILLER:  Well, I just23

want to make sure I understand this all.  2nd Street24

is residential parking, so you're not asking -- you25
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don't intend to ask for a loading zone designation?1

MR. JONES:  Well, that's -- that was their2

recommendation, but I was very hesitant, because I3

don't want to take any spots from --4

VICE-CHAIRPERSON MILLER:  But if you don't5

take the spots, isn't it likely that they would fill6

up in the evening?7

MR. JONES:  What do you mean?8

VICE-CHAIRPERSON MILLER:  Well, how would9

you -- your truck comes in the morning, and it's10

residential parking.  Why wouldn't there be cars in11

the spots?12

MR. JONES:  In the morning?  There13

probably will be spots that are -- our truck -- we14

plan to have the truck park into the alleyway.  That's15

choice number one.  Choice number two, we'd have them16

pull all the way into the rear and load through the17

back.  We'd rather them load through the front,18

because it's a commercial street.19

The choice -- I never even thought of20

this.  The DDOT gentlemen brought up the loading zone21

and putting a loading zone out front there, so I'm22

just bringing it to your attention that that's a23

possibility and probably would outrage some people to24

take even one, you know, residential spot, which I25



238

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

totally understand.  So --1

VICE-CHAIRPERSON MILLER:  And do trucks go2

through those alleys now?3

MR. JONES:  There's a trash truck that4

picks up there, and there are delivery trucks that go5

into the back there.  I see them park there.6

VICE-CHAIRPERSON MILLER:  What kind of7

delivery trucks?8

MR. JONES:  For the restaurant next to us.9

I don't want to bring them back into it.  I don't want10

to speak for them, so --11

VICE-CHAIRPERSON MILLER:  Okay.12

MR. JONES:  Okay.13

VICE-CHAIRPERSON MILLER:  And the alleys14

go behind all -- is it all residences that they go15

behind, or what --16

MR. JONES:  Oh, no.  It's zoned C-2-A up17

until about halfway through one, two, three, four --18

it's 53 feet behind our house.  That's all I know.19

But --20

VICE-CHAIRPERSON MILLER:  These21

residences.22

MR. JONES:  It's zoned commercial.  If the23

back side is -- are you asking, is the alleyway all24

resident?  On the other side, yes.  On our side it's25
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all -- there is -- there's businesses, in fact,1

there's iMaps, there's, you know --2

VICE-CHAIRPERSON MILLER:  Okay.  What I'm3

asking I guess is the whole little alley route that4

they would have to go through to get to your property,5

would it have to --6

MR. JONES:  Oh, it would be business.7

VICE-CHAIRPERSON MILLER:  It would be8

business.9

MR. JONES:  Just business.  iMaps is right10

on the end, and they would park right next to them,11

and that's a business.  On the other side is an12

education -- it used to be an old police station right13

there, but it's a school and education center right14

now.  So on the left side of the alleyway it's15

commercial or government business.  Let's put it that16

way.  And it's just a big -- I don't know if anybody17

has seen it.18

VICE-CHAIRPERSON MILLER:  So if it --19

MR. JONES:  If they parked on that --20

VICE-CHAIRPERSON MILLER:  We're not21

talking about disrupting any residents that --22

MR. JONES:  Absolutely not.23

VICE-CHAIRPERSON MILLER:  -- are going24

that way.  What's the down side, then, of doing the25
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deliveries through the alley?1

MR. JONES:  The down side?  Just the2

length that the gentleman would have to carry his3

food.  If they had -- the down side?  I don't see any.4

I don't see any down side.5

VICE-CHAIRPERSON MILLER:  Well, are you6

saying it's -- because they couldn't get that close to7

your property, so, therefore, it's that distance that8

they would have to wheel from the --9

MR. JONES:  Right.  It's probably one,10

two, three -- it's three townhouses, four townhouses.11

Well, it's not really that far.  It's like from here12

to the wall.13

VICE-CHAIRPERSON MILLER:  Okay.14

MR. JONES:  So, I mean, it's not a15

distance at all.16

VICE-CHAIRPERSON MILLER:  And are those17

businesses or residences?18

MR. JONES:  Where he would park it would19

be a business.  It would be iMaps, and then there's a20

veterinarian, and then there's another business, and21

then there would be the one rental unit, and then22

there's our place.  So if they were to wheel out front23

there would be one resident I guess that would be24

affected.25
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VICE-CHAIRPERSON MILLER:  Okay.  Thank1

you.2

MR. JONES:  You're welcome.3

MR. BLANCHARD:  Ms. Miller, just to return4

to Exhibit A2, this shows the zone boundary line being5

on the far side of the alley system that splits this6

square.  So the zone boundary line lies to the east of7

this little 10-foot dog leg alley.  If they use the8

wider alley to come into the alley system and park the9

truck there, or even if they wheel with a handtruck10

down the 10 foot to where our client's property is,11

that would all be on the commercially zoned portion of12

the square.13

VICE-CHAIRPERSON MILLER:  Thank you.14

BOARD MEMBER ETHERLY:  Just very quickly,15

a couple of kind of operational questions.  As you16

indicate on the new plans, with regard to the front of17

the building you will have two wall-mounted exterior18

lights, fairly soft in terms of wattage.  19

Do you plan -- and as far as the signage20

for the cafe, you're indicating at this point an21

awning with a new name.  Do you have a sense of are --22

the rough outline of the awning, as it's shown now, is23

that -- is that intended to be fairly representative24

of what you're looking to do in terms of the size and25
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kind of massing of the awning?1

MR. JONES:  Is that -- do you mean is that2

going -- is that representative of how we feel?3

BOARD MEMBER ETHERLY:  Is that pretty much4

what you're envisioning now?5

MR. JONES:  Yes.6

BOARD MEMBER ETHERLY:  Okay.  With respect7

to as you indicate -- and, again, the pictures have8

been very, very helpful -- Banducci's, of course, has9

some signage kind of on that front -- that kind of10

front corner portion if you will.11

MR. JONES:  Correct.12

BOARD MEMBER ETHERLY:  And then, as you13

move further down, you have the veterinary clinic that14

has a small --15

MR. JONES:  A small awning.16

BOARD MEMBER ETHERLY:  -- awning itself.17

At this point, there is another commercial use as you18

go further down --19

MR. JONES:  Correct.20

BOARD MEMBER ETHERLY:  -- 2nd, correct?21

Any signage on the front of that?22

MR. JONES:  They have a plaque, small23

plaque, and then another one has a black plaque, but24

they don't have any large signs.  I see what you're25
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getting at, that we could definitely change that and1

make it more appealing, more --2

BOARD MEMBER ETHERLY:  Okay.  And I3

appreciate that.  I'm just kind of massaging it for4

the moment, so --5

MR. JONES:  Right.6

BOARD MEMBER ETHERLY:  -- I'll use that7

expression.  With regard to the decking that you are8

considering for the front, let me just make sure I'm9

clear there.  You want to introduce some deck seating10

that would be at the front of the building, correct?11

MR. JONES:  Correct.12

BOARD MEMBER ETHERLY:  And that would sit13

over -- as you walk into the property now, is there a14

set of side stairs that take you down to that lower15

level?16

MR. JONES:  Yes.17

BOARD MEMBER ETHERLY:  Okay.  What's your18

intention -- so how would a customer access that deck19

portion?  I would come out of the front door and --20

MR. JONES:  We're going to put a new21

bridge -- I mean, right now there's a wooden bridge,22

and we're going to change that and raise it and have23

a walkway directly from the street and then have it --24

it will be all level.  Right now it's a step down.25



244

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

There's no patio there right now.  We will put a deck1

over that, so it will be more like a patio.2

BOARD MEMBER ETHERLY:  So would you be3

able to access the deck directly from the street, or4

you would have to, you know, kind of enter into the5

walkway of the cafe and then turn to get onto the deck6

where the seating is there?7

MR. JONES:  Oh, I see what you're saying.8

Directly from the street.  He can --9

BOARD MEMBER ETHERLY:  Directly from the10

street.  You'd be able to walk right onto the --11

MR. JONES:  Right, yes.12

BOARD MEMBER ETHERLY:  Okay.  And then, in13

terms of accessing what is currently now that lower14

portion of your property, the step down into kind of15

the English basement portion --16

MR. JONES:  Right.17

BOARD MEMBER ETHERLY:  -- will you just18

kind of block that off entirely, and so that won't be19

an access point at all anymore for you?20

MR. JONES:  Correct.  Unless a fire code21

comes and we have to put a flip-top or something like22

that, yes.23

BOARD MEMBER ETHERLY:  Okay.  Understood.24

Understood.  And as you -- so for the -- so for the25
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planners that are indicated that are at what would be1

the front of the deck and railing, would you -- I2

mean, are those planners meant to prevent?  Because3

I'm just trying to get a sense for traffic flow. 4

MR. JONES:  They are meant to beautify and5

to kind of just give a parameter to the deck and6

patio.7

BOARD MEMBER ETHERLY:  Okay.  But a patron8

would conceivably be able to walk in between them --9

MR. JONES:  No.10

BOARD MEMBER ETHERLY:  -- to access the11

deck.12

MR. JONES:  No.  Our plan is to have an13

18-inch high brick retaining wall.  It would be a14

planter, and then we'll put plants --15

BOARD MEMBER ETHERLY:  A straight kind of16

single piece planner, but would have individual flower17

pot placement --18

MR. JONES:  Exactly.19

BOARD MEMBER ETHERLY:  -- by separation.20

MR. JONES:  Separation.21

BOARD MEMBER ETHERLY:  Okay.  22

MR. JONES:  Absolutely.23

BOARD MEMBER ETHERLY:  I just wanted to be24

sure I'm clear in terms of how you're doing it.  So if25
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I'm going to access the deck, I have to enter into the1

property.2

MR. JONES:  You enter into the property,3

either go inside or take a right, and then you go into4

the back.5

BOARD MEMBER ETHERLY:  To get to it.6

MR. JONES:  Yes.7

BOARD MEMBER ETHERLY:  Okay.  But it's not8

necessarily just straight off of the sidewalk.9

MR. JONES:  No.  No, sir.10

BOARD MEMBER ETHERLY:  Got you.  And11

again, the only lighting elements that you're12

introducing right now are the two that are affixed on13

your property under the awning, one by the door14

itself, and one kind of in between the two -- the two15

street-level windows.16

MR. JONES:  Yes, sir.17

BOARD MEMBER ETHERLY:  Okay.  Any plans18

for any type of -- I won't hesitate to --19

MR. JONES:  A neon sign or --20

BOARD MEMBER ETHERLY:  Well, not so much21

signage -- we've kind of touched that a little bit --22

but amplified sound.23

MR. JONES:  Oh, absolutely not.24

BOARD MEMBER ETHERLY:  No sound of any25
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type, no small speakers or anything to add ambience or1

anything like that.  Nothing in your plans for that?2

MR. JONES:  No.  No, sir.3

BOARD MEMBER ETHERLY:  Okay.  I think that4

covers it for me, Madam Chair.  Thank you.5

VICE-CHAIRPERSON MILLER:  Did you go to6

Historic Preservation Review Board yet?7

MR. JONES:  Pardon me?  Yes, we went to8

the Historical Reservation Society, yes.9

(Laughter.)10

VICE-CHAIRPERSON MILLER:  And did you get11

approval, or what --12

MR. JONES:  I understand first we got13

approval, and then later on they changed to no14

position.  For what reason, I don't know, but that's -15

-16

MR. BLANCHARD:  Ms. Miller, this is not in17

a historic district.18

VICE-CHAIRPERSON MILLER:  It's not?19

MR. BLANCHARD:  It is not.  What my client20

is referring to is going to the Capitol Hill21

Restoration Society.22

VICE-CHAIRPERSON MILLER:  Oh, okay.23

MR. JONES:  Sorry.24

MR. BLANCHARD:  He went to their Zoning25
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Committee meeting, which did approve the project.1

VICE-CHAIRPERSON MILLER:  Okay.2

MR. BLANCHARD:  The full Capitol3

Restoration Society decided not to take any position4

due to some -- I think we'll hear from one of the ANC5

Commissioners later --6

VICE-CHAIRPERSON MILLER:  Okay.7

MR. BLANCHARD:  -- that has a concern, and8

so that body decided not to take a position formally.9

VICE-CHAIRPERSON MILLER:  That's why we10

don't have anything in the file from them.11

MR. BLANCHARD:  Correct.12

VICE-CHAIRPERSON MILLER:  Okay.  13

COMMISSIONER TURNBULL:  Thank you, Madam14

Chair.15

Just following up on a couple of the16

questions that Mr. Etherly brought up, the basement is17

no longer accessible from the first floor --18

MR. JONES:  From the rear it will be19

accessible.20

COMMISSIONER TURNBULL:  >From the rear of21

the building.22

MR. JONES:  Yes, sir.23

COMMISSIONER TURNBULL:  And you do still24

have from the dry storage area, there's a door going25
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out, and then it looks like there's a trap door that1

comes up in the decking in the front.2

MR. JONES:  That's just in case.  I think3

we -- possibly a fire code, so we'll keep a door4

there, and then we'll have a trap door --5

COMMISSIONER TURNBULL:  Okay.6

MR. JONES:  -- in the front for that7

reason.8

COMMISSIONER TURNBULL:  I guess the only9

question would be the furniture on top of the trap10

door.  If something did happen, if something was11

there, can you still open up the trap door to get out?12

Again, that's a fire code issue, but --13

MR. JONES:  Right.  We will -- if we're14

not, we will definitely be able to --15

COMMISSIONER TURNBULL:  Okay.16

MR. JONES:  -- open that.17

COMMISSIONER TURNBULL:  The new doors,18

though, that you're putting in, you can still come out19

of the store onto the deck, the new deck area from --20

MR. JONES:  Yes, sir.21

COMMISSIONER TURNBULL:  Okay.22

MR. JONES:  Yes, sir.23

COMMISSIONER TURNBULL:  So getting back,24

you can either go in on the side as you're coming in25
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along the new planked area by the entrance, turn in1

right, go straight, get your food, then come out2

either --3

MR. JONES:  And then come out hopefully4

the other -- the other door.5

COMMISSIONER TURNBULL:  Okay.6

MR. JONES:  So as not to bump into --7

COMMISSIONER TURNBULL:  I guess the only8

other question I had is that on your -- on the plan of9

the rear of the building, it shows -- and I have a10

feeling it's just a mistake on the drawing, but11

originally there was arches above the window, either12

jack arches or regular arch windows on the existing13

plan.  On the new plan it sort of shows that they're14

not there, although it shows that arch.  I'm assuming15

that they really are still there, that you're not16

touching --17

MR. JONES:  On the top floor?18

COMMISSIONER TURNBULL:  Yes.19

MR. JONES:  No, we are not going to touch20

that.  So --21

COMMISSIONER TURNBULL:  So basically, the22

facade stays the same.23

MR. JONES:  Yes, sir.24

COMMISSIONER TURNBULL:  You're painting25
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it.  You're putting in a new exit door from the first1

floor with stairs coming down, and then you've got the2

door going in on the -- on that ground floor.3

MR. JONES:  Yes, sir.4

COMMISSIONER TURNBULL:  Okay.  Thank you.5

MR. JONES:  You're welcome.6

VICE-CHAIRPERSON MILLER:  Does that -- are7

you finished with your presentation?  I know we've8

been asking you questions, but, I mean, except for the9

closing later, is there any more you want to add?10

MR. BLANCHARD:  No, I'm going to reserve11

my comments for closing.12

VICE-CHAIRPERSON MILLER:  Is anybody here13

from the ANC, then?  Oh, would you come forward,14

please?  Two people?15

MR. RIVERA:  (Inaudible comment from an16

unmiked location.)17

VICE-CHAIRPERSON MILLER:  We can't hear18

you, so you may as well come forward and tell us on19

the microphone.20

MR. RIVERA:  For those who don't know me,21

Anthony Rivera.  This is in my single member district.22

The ANC --23

VICE-CHAIRPERSON MILLER:  Could I just --24

is the chairman also here?25
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MR. RIVERA:  Well, I'm about to explain1

that.2

VICE-CHAIRPERSON MILLER:  Okay.  Good.  Go3

ahead.4

MR. RIVERA:  The secretary is here.  I'm5

not speaking for the ANC right now.6

VICE-CHAIRPERSON MILLER:  Okay.7

MR. RIVERA:  I'm speaking as a single8

member district.  Now, if the ANC wants to come,9

because they have the -- when we took a vote on this,10

this went three-two-three, so it was a very close11

vote, with one Commissioner --12

VICE-CHAIRPERSON MILLER:  Right.13

MR. RIVERA:  -- not present.  So I do have14

testimony.  If she wants to give testimony first,15

speaking for the ANC that's fine, but --16

VICE-CHAIRPERSON MILLER:  Okay.17

MR. RIVERA:  -- as a single member18

district, I have testimony also.19

VICE-CHAIRPERSON MILLER:  Okay.  Fine.20

Yes, we are going to want to hear from you.  But as21

far as the order goes, next would be --22

MR. RIVERA:  Okay.23

VICE-CHAIRPERSON MILLER:  -- the24

representative speaking on behalf of the ANC as a25
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whole.1

MR. RIVERA:  That's fine.2

MS. WIRT:  (Inaudible comment from an3

unmiked location.)4

VICE-CHAIRPERSON MILLER:  You have to come5

forward to say that.6

MS. WIRT:  I am the abutting ANC7

Commissioner.8

VICE-CHAIRPERSON MILLER:  You can take a9

place at the table for a minute.  Could you give your10

name and address?11

MS. WIRT:  My name is Karen Wirt.  I'm12

ANC-6C-08.13

VICE-CHAIRPERSON MILLER:  And your14

address?15

MS. WIRT:  Address is 234 E Street, N.E.16

VICE-CHAIRPERSON MILLER:  Thank you.17

MS. WIRT:  I'm not here as secretary.  I'm18

here in my capacity to represent my constituents.  The19

borderline runs right down F Street.  Mr. Rivera has20

the north; I have the south.  So as the abutting ANC21

Commissioner I have a voice in decisions of the entire22

ANC, but I'm not representing the entire ANC, just my23

own.24

VICE-CHAIRPERSON MILLER:  Are you in a25
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different ANC, or you're just --1

MS. WIRT:  It's a single member, and he's2

6C-05.3

VICE-CHAIRPERSON MILLER:  Oh, okay.  Fine.4

Is anybody here, though, to speak on behalf of the5

ANC?6

MS. WIRT:  No.7

VICE-CHAIRPERSON MILLER:  No.  You're8

going to speak on behalf of your single member9

district --10

MS. WIRT:  Right.11

VICE-CHAIRPERSON MILLER:  -- each of you.12

MS. WIRT:  Right.13

MR. RIVERA:  Well, the project is in my14

single member district.15

VICE-CHAIRPERSON MILLER:  Right.  Okay.16

That's fine.  We're going to go to Office of Planning.17

You're not really -- the ANC is a party, as a whole is18

a party and can cross examine.  But neither of you are19

representing the ANC.20

MS. WIRT:  That's right.21

VICE-CHAIRPERSON MILLER:  So, therefore,22

as far as the procedure goes, I'm going to -- we're23

going to go to Office of Planning next, and then we'll24

call on you.  Thank you.25
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BOARD MEMBER ETHERLY:  So just to be1

clear, Madam Chair, what we have is Exhibit 22, which2

is the ANC report, and that's in the record.  But3

we'll take -- we'll have testimony from the two4

individual Commissioners in their SMD capacities.5

VICE-CHAIRPERSON MILLER:  Correct.6

BOARD MEMBER ETHERLY:  Excellent.7

VICE-CHAIRPERSON MILLER:  And we don't8

have anyone here to represent the ANC.  However, I9

think that at least one of the ANC Commissioners, and10

maybe both, might address some of the topics, but as11

-- but not on behalf of the ANC as a whole. 12

Okay.  Now that that's clear, good13

afternoon, Mr. Jackson.14

MR. JACKSON:  Good afternoon, Madam Chair,15

and members of the Board.  My name is Arthur Jackson.16

I'm a planning -- I'm sorry, development review17

specialist for the District of Columbia, Office of18

Planning, and I will give a brief summary of the19

Office of Planning report.20

Essentially, I wish to stand on the record21

-- and you have the report before you.  We find that22

this application meets the standards under 733 of the23

zoning regulations with regard to a special exception24

for restaurant use.  The applicant has met those25
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standards, and has made modifications, requested --1

generally made the modifications requested by the2

Office of Planning, and we would repeat that our3

recommendation is to approve, subject to the applicant4

addressing the following issues.5

They have added notations to the plan6

indicating that the trash bin enclosure had -- will7

have opaque gates, and that exterior lighting in the8

front and rear of the building will not exceed 1009

watts or 1,420 to 1,750 lumens, and it will be10

directed downwards.11

I make the observation, however, that the12

plans as presented show lights on the front that are13

not -- are not directional, and don't show any lights14

on the rear.  So the applicant may wish to clarify15

whether and how they plan to provide the lighting.16

Again, there is not an issue with the lights on the17

front in that they're across from an office use.  18

And I think, you know, at 100 watts that19

should not be much of a problem.  But if they do plan20

to provide lights on the rear of the building, it21

probably would be useful to show those lights on the22

plan and actually show them directed downward, because23

the property that will be impacted will be the24

residential uses across the alley.25
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And with regard to increasing the1

frequency to service to three times weekly, the2

applicant has concurred with that.3

And clarifying the number of employees,4

and explain their transportation policy.  The5

applicant has concurred with that.6

And explaining how deliveries will be7

conducted without blocking 2nd Street, we also8

contacted Department of Transportation to get some9

clarification about what the Department of10

Transportation's position was.  However, we were11

actually trying to contact the wrong party.12

We found out today that they have --13

they're dealing with two other people in the office,14

and I will try to work with the applicant to see if we15

can get something in writing from the Department of16

Transportation as early as possible.17

But it does sound like they have made a18

significant effort toward that end of getting --19

finding a solution that has the least impact on the20

community, and I would encourage them, if possible, to21

get that loading zone on F Street, just thinking of22

the general benefit that would be to the overall strip23

with regard to commercial uses to the south, to the24

north, along the east side of 2nd Street.25
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So with that, the Office of Planning1

continues to recommend approval pending a resolution2

of the issue with regard to deliveries.3

That concludes the Office of Planning's --4

my summary of the Office of Planning report, and we5

are still available to answer questions.6

BOARD MEMBER ETHERLY:  Thank you very7

much, Madam Chair.  Thank you, Mr. Jackson, for your8

report.  As always, very, very well done.9

Perhaps the elephant in the room is -- and10

in an earlier case I used this phrase, kind of sphere11

of influence.  The applicant has done very well to12

highlight, if you will, kind of the lines of13

demarcation as it relates to the C-2-A versus the R-414

zone here.  And, clearly, we're in a commercially15

zoned parcel here.16

There will probably, I anticipate, be some17

significant concerns that will flow through what we'll18

hear from our SMD members who are here about the19

impact on the few residential uses that exist on 2nd20

Street.  But then, of course, as you move towards --21

as you move along F Street, you're into heavily22

residential components.  23

This might be a larger 500-foot overview24

question and a very open-ended one, and perhaps one25
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not appropriate for the office to get into.  But I'll1

kind of invite some conversation.2

Is there concern, as the Board looks at3

this issue, of kind of adverse impacts here?  I think4

your report is very clear, but I just wanted to be5

sure we kind of talk a little bit about it on the6

record.  Is there a concern about -- customer parking7

you see as a non-issue.  The office is very8

comfortable that the customer experience will be one9

that's going to be derived primarily from the existing10

office population that's in the vicinity of this11

property, correct?12

MR. JACKSON:  Based on the applicant's13

estimation about what their marketing strategy is.14

It's really to take advantage of the major businesses15

that are across the street that have hundreds of16

employees and try to maximize that opportunity during17

the day, during the weekday.   And then, to take18

opportunities of the increasing residential population19

that occurs to the west and possibly to the north, and20

that they would take advantage of their location in21

the evenings or on the weekends.22

The observation the applicant made was23

that even to the extent of using a bicycle to extend24

the range, there is the possibility that they could25
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either extend their service area, such that they would1

service other buildings and facilities that were in2

the range of a bicycle -- assuming that they had cold3

food or food that could keep -- be kept warm for a4

short period of time.5

So there was no indication from the6

applicant that they really were looking for -- to make7

this a destination restaurant where people would come8

drive to, but people would take advantage of because9

of the convenience and amenity.10

BOARD MEMBER ETHERLY:  Okay.  And aside11

from the comment about the thrice weekly trash12

component, as far as what you've seen with regard to13

lighting, and of course again the comment regarding14

any kind of treatment on the rear of the property, no15

major concerns?16

And I guess maybe let me just fine tune17

it.  The issue of awning -- awning doesn't necessarily18

-- as we currently have it, it appears to be in -- and19

I was kind of hinting towards, yes, it's a little --20

it's a little on the large side.21

MR. JACKSON:  Correct.22

BOARD MEMBER ETHERLY:  Again, it's a23

commercially zoned area.  So there is some24

appropriateness there, but at the same time there is25
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kind of a residential kind of sensibility to the1

design treatment of much of that block.  2

So any concerns from the Office of3

Planning standpoint about size of awning or treatment4

as it relates to signage for the property?  You didn't5

suggest any conditions in that regard, but I just6

wanted to invite some comment on that.7

MR. JACKSON:  Well, I believe in the8

original proposal there was a sign there, but not an9

awning.  That is to say, there was a -- more of a --10

it appeared to be a wooden slat that crossed over both11

windows that had the name on it, which would be12

similar to the building on the corner.13

If the Commission thought that it would be14

appropriate to specify the type of signage that's15

there, I think that would be more than warranted.  My16

only thought would be that the -- one of the17

advantages of an awning is that it also -- well,18

strike that thought.19

I think it would not be inappropriate to20

consider having some other signage that would be21

similar to what's already on the buildings in the22

area, which is all flush.  There is the seal, there23

are plaques, there is a flat circular seal on the24

corner, and if you think that's the appropriate motif25
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to have along the street frontage, there is -- I don't1

think that would be inconsistent with the thought of2

making the area more consistent with regard to future3

developments.4

BOARD MEMBER ETHERLY:  Okay.  And then,5

last question -- thank you, Madam Chair -- with regard6

to the issue of the rear of the property, you heard7

some lengthy discussion, I think on the part of my8

colleagues and I in terms of trying to understand that9

network of alleys and kind of the movement piece based10

on -- I take it you had an opportunity to visit the11

site.12

MR. JACKSON:  Yes.13

BOARD MEMBER ETHERLY:  And you had an14

opportunity to visit, of course, the rear of the site.15

MR. JACKSON:  Yes.16

BOARD MEMBER ETHERLY:  With respect to17

that rear alley space, there weren't any major18

concerns that appeared to arise out of your report19

regarding the rear there, but I think we were trying20

to get a sense here on the Board as to -- I mean, the21

space looks expansive from the photographs.  22

I mean, it looks big enough to23

accommodate, you know, some activity back there, but24

obviously the objective is not to max it out.  Just25
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because you've got the space there doesn't necessarily1

mean we need to use it in that regard, but I just2

wanted to -- is the Office of Planning comfortable3

with -- or are there any conditions that you think4

would be in order to ensure that the appropriate5

movement through that back alley system is done in6

such a way that you're not going to have a lot of7

spill out delivery traffic or commercial traffic8

coming towards the residentially zoned portion of this9

area?  And I think that's the big concern here -- what10

are going to be the spill over impacts that will11

impact that very adjacent residential component.12

MR. JACKSON:  From our observations in the13

-- well, first of all, I would suggest we go to the14

attachment in the Office of Planning report, which is15

the color aerial.  Hopefully yours are in color.  But16

if you look at the aerial, we've gone -- our map17

actually shows in beige and fuschia I guess -- well,18

a darker color -- the outline of the properties in the19

area.  You can see through there the outlines of the20

buildings.21

And note that looking at the first22

indication of a one row -- one family row dwelling,23

which is actually an office, behind that row dwelling24

you see cars that are parked.  What we noticed was25
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that even though there are -- you wouldn't notice it.1

What you see when you go up -- back there is that2

people are parking tandem -- tandemly in all the lots3

behind the buildings.4

So they're using it as parking for -- and5

you can see -- you can see the end of the building6

here, and then you can see a parking lot -- car parked7

there.  I thought it was odd when I saw that, but what8

people are actually doing is parking on their own9

property.  It's just the property -- the entire area10

is paved, so they're just lining up behind their11

buildings.12

So there is not a lot of room to maneuver13

a large truck to the rear of the building.  However,14

what the applicant is indicating is true.  If you look15

up at the top of the -- at the residential condo16

conversion, you can see how the alley -- how the17

private property drops off, and it gets much wider.18

In concept, it would appear -- and it does also appear19

that the lots -- the residential lots along that20

street are getting service from the rear with regard21

to trash pickup.22

So trash pickup can be done.  It appears23

to be doing -- be done now.  The question is -- the24

mechanics really comes in with deliveries.  I think25
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the applicant seems to be willing to accept and assume1

their -- it seems they were willing to accept2

temporarily parking a building -- a truck in the wider3

area of the alley as it comes off of 2nd Street, and4

delivering -- moving their wares maybe 40 feet to the5

alley and 40 feet down.6

What we would hope to see is something7

that's more convenient, which would be along F Street.8

But I'm really deferring to Department of9

Transportation to come up with a solution that really10

addresses the needs both now and in the future, in11

that they are more familiar with the area and12

obviously are taking this to heart and giving it due13

deliberation.14

So I think any conditions -- I would15

suggest any conditions that we put on the applicant16

with regard to providing service for the loading17

aspect would be based on whatever recommendation came18

out of Department of Transportation or any number of19

options that came out of the Department of20

Transportation.21

But going back to the point about the22

lighting, my only suggestion there is even if you're23

not sure -- if the applicant is not sure what they24

want to do now, or if it's going to be -- even need to25
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light the rear of the property, I suggest that they1

put that -- whatever specification they want, pose2

that now, get it approved by the BZA, so that that3

issue is covered, it doesn't come back to bother them4

and creation friction with the community in the long5

term.  And that's the same way, I'd say, with any of6

the conditions that you want to present.  7

But, again, with regard to circulation of8

-- for deliveries, I think that's an issue that9

Department of Transportation could actually deal with.10

With service for collection, I think that's something11

that can be easily addressed, because it's being done12

now.13

BOARD MEMBER ETHERLY:  Okay.  With respect14

to lighting in the rear, by looking at some of the15

photographic evidence, it does not appear that there16

is any street -- kind of, shall we say, municipally17

provided street lighting in the rear.  To the best of18

your recollection, do you recall any type of city19

provided lighting at the rear?20

MR. JACKSON:  I think that pole --21

BOARD MEMBER ETHERLY:  I see what appears22

to maybe be a power or a telephone pole.23

MR. JACKSON:  Well, look at the bottom24

photograph.  Look at the top of the pole.  There25
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appears to be something coming out from it that could1

be a light.2

BOARD MEMBER ETHERLY:  Okay. 3

MR. JACKSON:  I'm talking about the4

telephone pole right behind --5

MR. JONES:  Can I answer?6

BOARD MEMBER ETHERLY:  Certainly.7

MR. JONES:  I believe in the middle of the8

parking lot there is a light.  There's a big light9

back there.10

BOARD MEMBER ETHERLY:  Okay.  All right.11

MR. JONES:  During the night hours.12

BOARD MEMBER ETHERLY:  Okay.  Excellent.13

Coming back to you, Mr. Jackson, the red building14

that's at rear with the green awning does have some --15

what appears to be some lighting at the rear under16

that awning.  In terms of the overall lighting17

condition, and of course you probably weren't18

traipsing around, you know, at 11:00 or 12:00 at night19

-- and if you are, I mean, you know, I applaud your20

sticktuitiveness.  But presuming you were there during21

the day --22

MR. JACKSON:  Yes.23

BOARD MEMBER ETHERLY:  -- do you have a24

recollection about what other buildings were doing in25
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terms of treatment back there?1

MR. JACKSON:  Again, the building -- the2

red brick building had some lighting behind it.  There3

was some lighting behind the restaurant, but noted the4

restaurant had some exterior refrigerators --5

BOARD MEMBER ETHERLY:  Okay.6

MR. JACKSON:  -- that extended -- appeared7

to extend all the way back to the rear property line.8

So I think that lighting may have just been for -- so9

people could actually find their way to the10

refrigerators.11

BOARD MEMBER ETHERLY:  Okay.12

MR. JACKSON:  I saw the street light that13

was in the parking lot, but I was not aware of any14

other lighting that was visible on -- at least in the15

houses that were in the vicinity, in my view, or in16

the buildings on the end.  I didn't -- I wasn't aware17

of any other lighting.18

BOARD MEMBER ETHERLY:  Okay.  Thank you19

very much.20

Thank you, Madam Chair.21

VICE-CHAIRPERSON MILLER:  Could you just22

explain the rationale for -- or the importance of23

having an opaque gate that you asked them to have?24

MR. JACKSON:  That's a requirement of the25
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zoning regulations.1

VICE-CHAIRPERSON MILLER:  Oh, okay.2

MR. JACKSON:  Right.  And what I was3

indicating was the applicant's position statement said4

that it was, but it wasn't noted on the plans.  All I5

want to do is to make sure that everything is6

consistent in that if the -- because, of course, when7

this goes for permit what will probably happen is that8

they will pay more attention to the plans than they9

will the applicant's statement.10

So I wanted to make sure that all of the11

notes and details that were indicated in the statement12

were included effectively on the plans.  Ergo, if13

you're going to have an opaque gate, just indicate it.14

VICE-CHAIRPERSON MILLER:  Did you have a15

chance to look at the revised plans that were given to16

us today?17

MR. JACKSON:  Yes.  And, again, I noted18

that the lights were not indicated as such.  Again, if19

you want to just say the rear property, that's fine,20

because, again, 100-watt lights in the front probably21

wouldn't be that much of an issue.  And they did note22

the new wooden gates -- new wooden fence and gates23

would be opaque, and that appears sufficient.24

VICE-CHAIRPERSON MILLER:  So what's25
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lacking on the plans, in your opinion, is the -- is1

the lighting plan for the rear?2

MR. JACKSON:  If they're going to provide3

lighting in the rear, they should show it, and then --4

and specifically note that -- the lumens.  Oh, okay.5

So, in essence, the front lights -- it's -- they6

indicate 100 watts and 1,750 lumens.  They should --7

if they're going to have lights in the rear, they8

should have the same notation.9

VICE-CHAIRPERSON MILLER:  Also, can you10

just address why three -- trash pickup three times a11

week is appropriate?12

MR. JACKSON:  Yes.  They originally13

proposed twice a week.  We recommended three times if14

they're going to be open seven days a week.  That will15

be Monday, Wednesday, and Friday.  So that they go16

into the weekend with -- and have -- assuming there's17

a lower capacity, they would still be -- when they18

fill the trash -- the dumpsters up, they could be --19

have a -- start fresh on Monday.20

VICE-CHAIRPERSON MILLER:  And when do you21

think we could anticipate seeing a report from DDOT on22

the delivery?23

MR. JACKSON:  Well, not -- I would not be24

willing to represent my sister agency.  What I can do25
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is, with the applicant's permission, I would try to e-1

mail the two persons in DDOT that are looking at this2

issue, indicate -- and if I could, indicate the BZA's3

interest in getting their active participation in4

terms of suggestions, and asking them to get back in5

touch with the BZA or the Office of Zoning as soon as6

possible with their comments.7

VICE-CHAIRPERSON MILLER:  And it would be8

preferable if it was in writing.9

MR. JACKSON:  Yes, yes, yes.10

VICE-CHAIRPERSON MILLER:  Yes.11

MR. JACKSON:  Absolutely.12

VICE-CHAIRPERSON MILLER:  Okay.  Because13

I think that that just seems to be like the one issue14

so far that's hanging out there that's important, and15

it would hold this up somewhat.16

MR. JACKSON:  I will encourage them to get17

back and respond to us as soon as possible.  But,18

again, it seems as if they met with them last week.19

I would -- I would give them at least three weeks20

given the summer -- for them to get back with a final21

response.22

VICE-CHAIRPERSON MILLER:  Okay.  Thank23

you.24

Does the applicant -- any other Board25
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questions?1

(No response.)2

Does the applicant have any cross3

examination for the Office of Planning?4

MR. BLANCHARD:  Mr. -- I'm sorry, yes, I5

do.  Just two quick questions.6

Would you say that the intent of the7

standards for a fast food restaurant with regard to8

why the gate is opaque is merely to be a screening9

device?10

MR. JACKSON:  Yes.11

MR. BLANCHARD:  Okay.  That's all my12

cross.13

VICE-CHAIRPERSON MILLER:  Thank you.14

Okay.  Then, that brings us to -- I'm sorry.  Mr.15

Turnbull has a question.16

COMMISSIONER TURNBULL:  I think the only17

clarification on Mr. Jackson's comment on the light18

for the rear and the 100-watt lumens is that it should19

be downward directional.20

MR. JACKSON:  That's correct.21

VICE-CHAIRPERSON MILLER:  Actually, I have22

a question for the applicant.  Do you anticipate23

deliveries or catering in any way?  I think it was24

mentioned, a bicyclist, and so I just kind of want to25
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clarify where you are on that.1

MR. JONES:  Ideally, you know, looking2

forward, I would like at some point to be able to3

cater or delivery, yes.4

VICE-CHAIRPERSON MILLER:  And you have5

that one parking spot in the back.  Is that what would6

be used for the employee who would need to deliver?7

MR. JONES:  Yes, ma'am.8

VICE-CHAIRPERSON MILLER:  Okay.  Thank9

you.10

Okay.  So at this point in the proceeding11

we're at the ANC.  And would the two of you come12

forward, the two ANC Commissioners?  I want to reflect13

that we do have in the record a report from ANC-6C14

dated June 20, 2006.  It's Exhibit Number 22.  It says15

that the Commissioners voted to oppose the application16

based on the citizen testimony which focused on the17

negative effect of a fast food on the quality of life18

of the neighborhood.  19

The vote was three Commissioners opposed,20

two in favor, and two abstentions.  And this ANC is21

made up of nine Commissioners, according to this22

report, and there was a quorum there of seven.  23

It looks like it meets the great weight24

requirements for us to give it great weight.  I just25
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want to say what that means is that we would address1

the issues of concern that are raised in this ANC2

report, that being, one, although the block is zoned3

C-2-A, rowhouses adjacent to this location are used4

for residential living with occupied residential5

rental dwelling at both 603 and 607 2nd Street, and6

the first home on the 200 block of F Street, less than7

10 feet away.8

Two, the negative impact on property9

values of nearby homes.  Three, the inappropriateness10

of signage, lights, and trash generated by a fast food11

establishment in a residential community.  Four,12

inadequate parking for employees of the proposed13

establishment.  And, five, the narrow nature of 2nd14

Street, which would not accommodate curb parking of15

customers or double parking of delivery trucks.16

And what I would say is when we -- when we17

deliberate we will address these issues.  We don't18

necessarily need to address every issue that's raised19

by a person who comes to testify.  But if the ANC20

follows the protocols for getting grant -- being21

granted great weight, such as having their meeting22

publicly noticed, having a quorum, and voting on it,23

we will address their issues in our deliberation.  But24

we're not at our deliberation yet, so that -- that's25
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where the ANC report is.1

Who wants to go first between the two of2

you?3

MR. RIVERA:  Well, this falls within my4

SMD.  My name is Anthony Rivera.5

VICE-CHAIRPERSON MILLER:  Okay.  And I6

also -- and what's your name again?  Because I just7

want to throw out a question to both of you also.8

MS. WIRT:  It's Karen Wirt, W-I-R-T.9

VICE-CHAIRPERSON MILLER:  Okay.  Before10

you get into the substance, I'm wondering what -- if11

you know what the bylaws are of your ANC where -- in12

this case this report doesn't represent a majority of13

the Commission, but it represents a majority on the14

vote.  Do you have any bylaws that address the15

significance of that?16

MS. WIRT:  It's the majority vote in our17

bylaws.  18

VICE-CHAIRPERSON MILLER:  So it not19

necessarily has to be a majority of the Commission.20

Okay.  Thank you.21

MR. RIVERA:  My turn?22

VICE-CHAIRPERSON MILLER:  Yes, go ahead.23

MR. RIVERA:  Okay.  You took part of my24

opening statement.25
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VICE-CHAIRPERSON MILLER:  No, you may1

elaborate on it if you'd like.2

MR. RIVERA:  Well, to go on, we did have3

a meeting on June 14th, and the vote was to not4

recommend -- to oppose this application for a special5

exception and the BZA application.  The vote was6

three-two-three -- okay.  Well, the bottom line is7

one-third of the people want to oppose it.  The other8

third either abstained or voted no.  I actually voted9

no -- I mean, no to rejecting -- I'm in favor of it.10

The reason why is that for the last three11

or four years within my SMD there has been a -- sort12

of a movement to stop new businesses, especially13

restaurants, coming on the 8th Street corridor.  We14

have the Blimpies restaurant serving -- everybody15

knows about the Clucky Chicken.  Then we have Taste of16

Jamaica.  Those type of issues have been coming up in17

my SMD on a constant basis, and I look forward to18

probably dealing with a couple more.19

But there's a movement to stop restaurants20

without really vetting them out to see if they're21

going to actually hurt the community.  Yes, you can22

have a lot of people come up and say, "Oh, it's going23

to hurt me, it's going to hurt me," but you have a24

restaurant two doors down doing the same thing.  All25
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it is is another choice.  The restaurant that they're1

opening is just another choice to have something2

different.3

So I'll go on to say, being pro business4

and pro community, when they zoned the area C-2-A --5

how many years ago -- the intention was is for small6

business, for someone that wanted to have a small7

business in certain areas.  We have 3rd Street, we8

have 2nd Street that are zoned with that commercial9

zoning.10

And what is happening now is that the11

small businesses, the Mom and Pop businesses aren't12

there, and they're selling out, because you will see13

a couple of BZA applications come before you in the14

future.  Like between G and the bridge they want to15

tear down all of those homes and put up big high16

rises.17

Between Parker and K, they want to18

assemble blocks.  And all the areas that are zoned C-19

2-A, they want to push up the zoning and building big20

buildings.  So my -- my thing is that I would like to21

stick as far as a master plan, allow a small business22

to come in, Mom and Pop businesses to come in, and the23

community support them, use their services, rather24

than having these big monstrosities of buildings that25
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the developers want to have happen in our community1

right now.2

So with that said, I am in favor of this3

small business that will bring revenue to the District4

of Columbia.  Thank you.5

VICE-CHAIRPERSON MILLER:  Thank you.  And6

I want to ask you, you know, our regulations are7

written not the greatest in this with respect to fast8

food restaurants in that it captures so many different9

types of restaurants.  And I think that you brought up10

a difference between a chain restaurant being there --11

I don't want to mention any names -- versus a Mom and12

Pop type of operation.13

MR. RIVERA:  Right.  And I'm aware of14

that, and I've been trying to figure out -- I've15

talked to Mr. Cruise and a couple of other people.16

I've been trying to figure out ways to -- well, you17

know, how to get something changed around here,18

because it's a lot of things that needs to be changed.19

But I don't know exactly what we do, except for have20

these forms and allow this body to, you know, make a21

decision that's best for the community and the22

landowner that is applying.23

VICE-CHAIRPERSON MILLER:  I can see that24

you can see the difference.  And you're representing25
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your single member district, so I assume that there1

are many others who might embrace a Mom and Pop type2

of business as opposed to a chain.3

MR. RIVERA:  That's correct.  What I've4

seen from the immediate neighbors in the reflective of5

the meeting is that a lot of people are opposed of --6

opposed to it.  I told you it's a movement, you know,7

that, hey, we don't want any restaurants to come.8

VICE-CHAIRPERSON MILLER:  Right.9

MR. RIVERA:  And that is -- I think is10

done out of ignorance, not looking at the whole11

picture, and not really investigating to find out12

what's actually going to be put there.  Now, if you13

said, "I'm going to put a McDonald's there, McDonald's14

Express," of course I'll be here with 50 other people15

saying, "No, we don't want a McDonald's Express."  16

But a small cafe where you can go and have17

a sandwich and sit down and play on your computer, or18

whatever people do now, is what our community needs --19

a walk-up restaurant that you -- cafe that you can --20

that's affordable.  All the ones on Mass Avenue, you21

know, you have to make reservations and you spend a22

lot of money.  I mean, this place would probably be an23

affordable little cafe that college students can come24

to and whoever that have budget constraints rather25
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than sitting down and spending $75, $80.1

Thank you.2

VICE-CHAIRPERSON MILLER:  Thank you very3

much.4

BOARD MEMBER ETHERLY:  Thank you very5

much, Madam Chair. 6

Thank you, Commissioner Rivera, for your7

testimony and your comments.  By virtue of your role,8

and also by virtue of the fact that you're a resident9

in the community, you're going to bring an extensive10

amount of experience to this.  You've heard a lot of11

questions about kind of the back alley and talking12

about traffic, talking about pedestrian traffic that's13

generated by virtue of the application, should it be14

approved.15

I wanted to get the benefit of your16

thoughts on kind of the back alley, because I think --17

you know, of course in addition to the larger question18

of impacts, again, clearly it's a commercially zoned19

area, so the question about it being an appropriate20

operation or function there is pretty much almost kind21

of a non-starter.  It's a commercially zoned area.22

But its proximity to a residentially zoned community23

does present some questions that perhaps need to be,24

you know, at least explored.25
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What's your sense about that back alley as1

it relates to talking about --2

MR. RIVERA:  Well, I can -- I can address3

this very clearly from my experience.  I have people4

in my family that were in the restaurant business5

also, a small restaurant business.  Plus, I watch all6

the businesses that are in the corridor on how they7

operate.  Actually, not to be -- discredit the8

applicant, I don't think that they're going to have9

that many deliveries.10

A lot of times people that own small11

restaurants like this, they have trucks, and they go12

to the farmer's market and they restock theirselves.13

And that's what I've seen by my experience of walking14

around.  I don't see them getting a truck every day15

full of food and --16

BOARD MEMBER ETHERLY:  Okay.17

MR. RIVERA:  -- coming in there.  I see18

maybe one or two big deliveries.  The rest of it will19

be, hey, we ran out of Coke, and you go up here to20

Florida Avenue and you get the Coke, because that's21

how every other business operates around there, you22

know.23

So, I mean, if you don't have a four by24

four or a pickup, go get one, because that's what's25



282

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

going to happen.1

(Laughter.)2

You're going to -- as your need comes,3

because your store space is limited, you can't wait4

for -- if you're not getting Cokes until Friday, you5

can't wait for it.  You go and get the Coke.6

BOARD MEMBER ETHERLY:  Okay.7

MR. RIVERA:  And that's what I've seen by8

all the business -- the small restaurants on how they9

operate.  Now, the more elaborate restaurants, yes,10

they do deliver, because they have specialty items and11

there's special bread or this stuff like that.  I'm12

just -- this is what I've seen in the community on how13

it's operating.14

BOARD MEMBER ETHERLY:  Okay.15

MR. RIVERA:  The smaller, less expensive16

places, they usually go and get their own food pretty17

often.18

BOARD MEMBER ETHERLY:  Okay.19

MR. RIVERA:  More than -- but to answer20

your question, with regard to the alley, which I'm21

familiar with, if a truck came and made a delivery, I22

don't see that it's a long way for them to go to23

deliver.  I mean, as long as someone out of their shop24

came and helped the guy, I see they're in and out of25
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there I guess five minutes, you know, tops, sign the1

paper, sign the bill, and keep moving.2

BOARD MEMBER ETHERLY:  And based on your3

experience as the Commissioner for this SMD, you're4

not hearing presently -- not necessarily related to5

the applicant, of course, but just presently you're6

not necessarily hearing concerns about a bottleneck of7

traffic or activity back there or it's close to the8

tipping point and -- because I think part of the9

question is, if this project were approved, does it10

push it over some tipping point?  Does it push it over11

the edge and all of a sudden it's just out of control12

back there?13

MR. RIVERA:  Well, I'm going to be frank14

with you.  I don't think this little small restaurant,15

I mean, is going to be a tipping point.16

BOARD MEMBER ETHERLY:  Okay.17

MR. RIVERA:  Of course, I've heard every18

story.  You know, yes, it is, and you're going to have19

trash in front of my house, and they said that about20

Clucky Chicken.  I went there, and they had everything21

nicely clean and everything.  Oh, well, there's22

chicken bones all over the place.  People say anything23

when they don't want change.24

Now, what the bottleneck is are these big25
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monstrosities of the buildings that are being built --1

that are going to have thousands of people.  That's2

when the bottleneck comes in, not the way the3

community is now.4

The community -- the bottleneck comes in5

when we go from the C-2-A zoning, going up and giving6

these guys 11, 12 stories.  Now that's when we're7

going to get a bottleneck.8

BOARD MEMBER ETHERLY:  Okay.9

MR. RIVERA:  That's when we're going to be10

-- and if we don't enforce, when they come before you11

guys making sure they have enough parking, making sure12

they have enough loading dock space, making sure13

there's enough visitor parking.  So if you have a 200-14

unit building, or a 500-unit building, 50 people get15

guests for the weekend, now that's going to be the16

bottleneck.  But one little, small restaurant I don't17

think --18

BOARD MEMBER ETHERLY:  Okay.19

MR. RIVERA:  -- a cafe is going to be an20

issue for this community that is growing by leaps and21

bounds, and it has more projects on the table, I22

believe my SMD does, than a lot of other areas in the23

city.24

BOARD MEMBER ETHERLY:  Okay.  Excellent.25
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I appreciate --1

MR. RIVERA:  Residential projects.2

BOARD MEMBER ETHERLY:  Terrific.  And I'll3

just note, as Commissioner Wirt enters into her4

testimony at the appropriate time, I would -- I would5

definitely invite similar feedback or thoughts on6

those same questions as well.7

Thank you, Madam Chair.8

Thank you, sir.9

VICE-CHAIRPERSON MILLER:  Any other10

questions from Board members?  Thank you.  That was11

very helpful.12

MS. WIRT:  Okay.  Again, to repeat, my13

name is Karen Wirt.  I'm ANC-6C-08 Commissioner, and14

I have the constituents to the south of F Street.15

I've lived at 234 E Street for 30 years.  I moved in16

in 1976, and this is my 30th year.  I just realized17

that the other day. I know many of the people on18

F Street.  They're my neighbors, and so on.19

When I first heard of this project --20

well, first of all, I'd like to clarify the21

terminology here.  This is an application for a fast22

food, not a restaurant, not a cafe, but a fast food.23

I hear the word "restaurant" used all too often here.24

The constituents I have talked to -- and25
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I don't know whether Mr. Rivera has or not, but I1

doubt it because everyone I talked to had not heard2

about it until they head from me.3

I put out flyers.  The majority of them4

felt that the fast food was inappropriate for this5

buffer zone.  What I was hearing was the volume of6

traffic, the congestion, the noise, the light, the7

odors, the hours of operation.  I personally spoke to8

the people on either side of 605 -- they are renters9

-- they were not pleased to have neon or any kind of10

lights, and the hours of this operation in their11

proximity.12

These are joined rowhouses.  There is not13

even an inch of space between one building and the14

next.  That's how close they are.15

As for the rear of the building, I went16

back and measured from the outer fence, which marks17

the boundary of 605, to the next building, the first18

residential building on 2nd Street.  I think it's 202,19

201 -- 202.  And there's 10 feet.  Ten feet.  Now, if20

their trash cans are there, that's 10 feet away from21

the rear entrance of that -- of that residence.22

There is also a zip car arrangement there23

behind Banducci's.  It's a very congested area, but I24

think if I were living in that residence 10 feet away25
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from trash cans day and night, you know, that's not a1

service to the community.2

After I put the flyers out, which was3

probably late May, one evening I went out and put4

flyers out, I was talking to people.  People were5

amazed and astonished about this.  I got e-mails from6

12 families.  I didn't bring them today, but I can7

certainly supply them if you'd like them.8

I got three or four phone calls.  I made9

notes on the phone calls.10

At the ANC meeting on June -- what was it?11

14th, there must have been 12, 15 people there that12

were opposed to this project, and of those I think13

maybe seven or eight spoke.  I don't have the minutes14

in front of me, but they were all opposed.  I didn't15

hear in my wanderings or my talkings with people in --16

at the meeting I heard not one positive statement from17

the people directly affected on the 200 block of F,18

which are my main concern.19

Other community groups are also opposed to20

this.  I understand SPNA is opposed, probably is a21

letter in your file.  ANC-6C is opposed.  CHRS, there22

was some mention about their vote, that they23

supported, and then -- I guess at the committee level,24

and then later they changed their position to no25
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position.1

I did speak with Gary Peterson, who I2

believe is the chair of their Zoning Committee, who3

told me that the members wanted -- were uneasy about4

it, and they were going to suggest a three-year trial5

period for this establishment.  And I don't know that6

that's doable, but there was some concern in that7

group as well.8

Lastly, and some of my constituents are9

here -- I hope they have a chance to speak.  But10

lastly, I was concerned today that I heard some things11

that did not come before the ANC.  The new plans --12

some of the things in the new plans discussed today13

never came before the ANC -- lighting, the specifics14

of lighting were not discussed, the specifics of15

delivery were not discussed, loading zone was16

certainly not discussed.  The awning, no pictures of17

awning, no characterizations of awnings.  18

And I feel that's a disservice to the ANC.19

At very least they should come back to the ANC with20

the full new plans and air it again, but that's up to21

you folks.  But I just feel it's unfair to ANC to come22

up with a new plan and not to share it with the ANC.23

I'm not voting my personal opinion, as Mr.24

Rivera does.  I'm voting with my constituents, and25
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they are against this, and that's what I wanted to1

bring to you today.2

Thank you.3

VICE-CHAIRPERSON MILLER:  Thank you.  I4

just wanted to discuss this just a little bit with5

you.  I know that you took offense or whatever at the6

use of the word "restaurant" instead of fast food.7

And I just want to let you know that the reason that8

can happen here is the way our regulations are9

written, actually fast food is defined as a part -- as10

a type of restaurant, so the --11

MS. WIRT:  I'm aware of the regulations.12

VICE-CHAIRPERSON MILLER:  Okay.  So I13

don't think that it's inappropriate to -- for anyone14

to talk about this as a restaurant.  It's just what15

type of restaurant.16

But I wanted to ask you, would you be17

opposed to a restaurant that wasn't a fast food18

restaurant?19

MS. WIRT:  I would have to check with my20

constituents, but there was one person -- I think21

she's in the room -- who suggested that a restaurant22

might be acceptable.  It's the volume of traffic, it's23

the trash that a fast food generates that's24

objectionable to many people.25
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VICE-CHAIRPERSON MILLER:  And what's your1

frame of reference when you imagine the volume of --2

what was it, the volume of traffic and the --3

MS. WIRT:  The foot traffic.4

VICE-CHAIRPERSON MILLER:  -- the trash5

that's generated.6

MS. WIRT:  The foot traffic to and from7

the facility.8

VICE-CHAIRPERSON MILLER:  Yes.9

MS. WIRT:  Well, you know, I live a block10

away from Union Station, and I have trash dumped in my11

front sidewalk from people going to and from Union12

Station, and that's two blocks away.  So I can imagine13

what people on F Street are going to experience when14

there's a fast food right around the corner.15

People have a sandwich, they walk away16

with it, they throw the trash down, it's inevitable.17

It's everywhere.  It's the fast food that we object18

to.19

VICE-CHAIRPERSON MILLER:  Okay.  So it's20

the disposable nature of the product that you --21

MS. WIRT:  Right.22

VICE-CHAIRPERSON MILLER:  -- are worried23

is going to create trash?  Okay.  And I wasn't exactly24

clear where your constituents live with respect to the25
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property.1

MS. WIRT:  Okay.  The borderline between2

6C-05 to the north and 6C-08, which is mine, to the3

south --4

VICE-CHAIRPERSON MILLER:  Okay.5

MS. WIRT:  -- runs right down the middle6

of F Street.7

VICE-CHAIRPERSON MILLER:  F Street?8

MS. WIRT:  F as in Frank.  So I have the9

constituents on the south side of the street.  And Mr.10

Rivera has the constituents on the north side.  So11

this restaurant -- or this fast food, sorry, is just12

half a block away from my borderline.  And my13

constituents are affected; that's why I'm here.14

VICE-CHAIRPERSON MILLER:  And your15

constituents are concerned they'll be affected because16

people will throw away the trash?17

MS. WIRT:  Well, that's one of them.18

That's one of the concerns.  They are also concerned19

about the quality of life, the declining property20

values that such an establishment would bring.21

VICE-CHAIRPERSON MILLER:  And can -- do22

you have other examples in the neighborhood -- for23

instance, this other restaurant at the end of the24

block, has that caused --25
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MS. WIRT:  Banducci's is a restaurant.1

People go in, they sit, they have their meal.  they2

don't generate any trash.  They're quiet, they're3

indoors.  There are some outdoor tables now.  It's4

been there a long time.  It's grandfathered in.  5

Ebenezer's is also enclosed.  They are6

proposing to put a couple of tables outside, and we've7

approved that, but without any music.  8

But a fast food restaurant, I'm sorry, a9

fast food establishment is a whole different category10

in terms of its effect on the neighborhood.11

VICE-CHAIRPERSON MILLER:  And do you see12

any difference between a chain type of fast food13

restaurant and a Mom and Pop type of fast food14

restaurant?15

MS. WIRT:  Mr. Rivera's point is well16

taken, but I don't think any fast food establishment17

of any kind is appropriate for a buffering zone like18

2nd Street is to the residential community.  It's19

right -- their houses back up right to that fast food20

establishment.  21

Most of the -- I should add that most of22

the businesses on the 2nd Street, on the east side23

between Mass Ave and G, are lobbyists.  They're very24

quiet.  You never see them.  You never hear them.25
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This is the first business of this kind that has tried1

to establish itself on 2nd Street, and understandably2

residents are concerned.3

VICE-CHAIRPERSON MILLER:  Can you just4

help me out, because I'm not familiar with this block.5

Is there -- I heard that there was a veterinarian on6

the block as well.7

MS. WIRT:  Right.  That's correct.  The8

characterizations are correct that you've heard today.9

VICE-CHAIRPERSON MILLER:  Oh, okay.  So10

that has some type of traffic going in and out?11

MS. WIRT:  Yes.12

VICE-CHAIRPERSON MILLER:  Okay.  Could you13

also tell me what -- again, what do you think is new14

that you -- that wasn't presented to the ANC that you15

think is important for the ANC to see?16

MS. WIRT:  All right.  The awning, the17

lighting --18

VICE-CHAIRPERSON MILLER:  I'm sorry.19

Okay.20

MS. WIRT:  The awning?21

VICE-CHAIRPERSON MILLER:  The awning --22

how it's -- what about the awning?23

MS. WIRT:  Oh.  I did not see any24

photographs or characterizations of the awning.  I did25
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not hear any discussion of the specific lighting.  The1

loading zone is new.  And I'm particularly concerned2

about the petition signatures.3

I have some experience standing on that4

corner getting petition signatures, because there was5

a point at which my constituents were complaining6

about the traffic from the SEC Building.  I stood on7

that corner in front of Banducci's restaurant three or8

four nights, two hours at a time, and counted cars,9

counted the number of cars coming out of SEC, to see10

if we could get some signage to get the cars away from11

the residential area.  We eventually did.12

But all the traffic that I saw during13

those two-hour stints were people coming from the14

Metro going home, going east.  There is virtually no15

north/south traffic.16

Now, if these signatures are from people17

who live on the 200 block of F Street that are in18

favor of this restaurant, fine.  I would be willing to19

-- I've never seen the petition.  I'd like to see it.20

I'd like the ANC to see it.  I'd be willing to bet21

that if there are addresses attached to those22

signatures that those are mainly people that are just23

traversing the area, not the residents on the 20024

block of F Street, which are my constituents.25



295

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

VICE-CHAIRPERSON MILLER:  Okay.  That's1

about all from me.  Does anybody else have any2

questions?3

BOARD MEMBER ETHERLY:  I definitely4

appreciate the presentation and your remarks,5

Commissioner Wirt.  With respect -- I think you hit6

one of the issues on the nail, and that is the7

challenge that is presented by these buffering zones8

if you will, zones that are clearly, again,9

commercial, but by virtue of their proximity perhaps10

while not formally invoking residential issues they do11

create some impacts that can stretch into the12

residential component.13

Would your perspective be different here14

if there were -- if there were completely a contained15

operation, whereby, one, there's no outside component,16

and it's meant for more -- I mean, of course, it would17

have probably been a change of zoning inquiry.  And,18

again, Ms. Miller is absolutely correct, there is --19

there is plenty of work to be done in this area as the20

work of this ANC and others has demonstrated recently.21

But if it were a completely contained22

operation, where there's not necessarily a carry-out23

component, would your assessment change in any24

significant way, or would you still have the same25
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concerns?1

MS. WIRT:  Again, I'd have to go back to2

my constituents.3

BOARD MEMBER ETHERLY:  Understood.4

MS. WIRT:  But I think that a restaurant5

would be much more acceptable to this community in a6

buffer zone than a fast food.  In fact, the person who7

suggested a restaurant is here today.8

BOARD MEMBER ETHERLY:  Okay.  Thank you.9

Thank you, Madam Chair.10

VICE-CHAIRPERSON MILLER:  I'd just also11

like to ask you, when is the next ANC meeting?12

MS. WIRT:  It would be -- our Zoning13

Committee is September 6th, and September 13 is the14

full ANC Commission meeting.  We don't meet in August.15

VICE-CHAIRPERSON MILLER:  Okay.  Thank16

you.17

Any other Board questions?18

(No response.)19

Mr. Blanchard, would you like to cross20

examine either of these ANC Commissioners?21

MR. BLANCHARD:  Yes.22

VICE-CHAIRPERSON MILLER:  Okay.  Both?23

MR. BLANCHARD:  Yes.24

VICE-CHAIRPERSON MILLER:  Okay.  Would you25
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come back to the table, please?1

MR. BLANCHARD:  I guess first for Ms.2

Wirt, since she's still at the table, both Banducci's3

and Ebenezer's are only a few feet away from this4

property.  And Ebenezer's, would you say that you5

could get a -- that it's -- do they mainly sell what?6

Coffee or --7

MS. WIRT:  I've not been there, but I8

understand it's coffee and pastries.9

MR. BLANCHARD:  And are you -- have you10

ever been to Banducci's?11

MS. WIRT:  Yes, I have, many times.12

MR. BLANCHARD:  And do you know if they13

have meals to go?14

MS. WIRT:  I believe they have takeout,15

but they don't have fast food type, fast sandwiches,16

no.  They're full dinners, full meals.17

MR. BLANCHARD:  Do they use china,18

silverware, do you know?19

MS. WIRT:  In the restaurant, yes.  I know20

where you're going with this.21

MR. BLANCHARD:  Yes.  And do they also22

have an outside cafe there that -- on the corner of23

Banducci's?24

MS. WIRT:  I don't know what you mean by25
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"outside cafe."  They have tables on the outside, yes.1

MR. BLANCHARD:  Yes, that's what I meant.2

Would you characterize the amount of foot traffic that3

has been generated by that restaurant and -- well,4

maybe by Ebenezer's opening in the past year or two,5

has that changed the character of your neighborhood?6

Since that is in your single member district.7

MS. WIRT:  Yes, there's more foot traffic8

now.9

MR. BLANCHARD:  Has it had any negative10

impact?11

MS. WIRT:  I would say mixed.12

MR. BLANCHARD:  Mixed.  Okay, thank you.13

And for Mr. Rivera, just sort of the same14

questions.  Have you noticed that Banducci's -- and I15

know Ebenezer's is not in your single member district,16

but how has that affected your neighborhood?17

MR. RIVERA:  Well, I will address18

Ebenezer's.  I've been to both places.  I'll address19

Ebenezer's first.  I understand where you're going.20

Yes, you can go in there.  I've gotten a coffee and a21

pastry in a takeout container.  In about one or two,22

I can drink the coffee and the pastry and dump it, but23

I don't litter.24

MR. BLANCHARD:  Right.25
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MR. RIVERA:  That answers that question.1

The same thing for Banducci's.  You can go in there.2

I think you can sit outside.  There is no silverware,3

you can get a sandwich, it will sit in a plastic4

container, not a plate.5

MR. BLANCHARD:  Okay.6

MR. RIVERA:  We understand where you're7

going.  You're absolutely correct.  This carry-out is8

probably no different than the two that already exist9

there.10

MR. BLANCHARD:  Well, I didn't want to say11

that, but I wanted to say that --12

MR. RIVERA:  Well, I'm saying --13

MR. BLANCHARD:  -- there are similarities14

perhaps.15

MR. RIVERA:  I'm saying it.  I'm on the16

record.  It probably will be no different than the two17

that presently exist there.18

MS. WIRT:  May I say something?  It's the19

length of stay and the volume of people coming and20

going?  When you go for a meal at Banducci's, you21

might stay two hours.  The coffee with the Wi-Fi22

there, same period.  With a fast food, you run in, you23

run out.  There's a lot more foot traffic with a fast24

food.25
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MR. RIVERA:  Wi-Fi.  You're going to have1

Wi-Fi, right?  Okay.  Thank you.  I'm sorry about2

that.  I'm sorry about that.  I know that was -- I'm3

sorry about that.4

VICE-CHAIRPERSON MILLER:  I forgive you.5

Do you have more questions?6

MR. BLANCHARD:  I'll leave it at that.7

No, I'll leave it at that. 8

VICE-CHAIRPERSON MILLER:  Okay.  Thank you9

very much.10

Are there persons in the audience who11

would like to testify in opposition?  Okay.  Would you12

come forward right now, please?13

Good afternoon.  If you would identify14

yourself for the record and give your address as well.15

MS. SEALANDER:  My name is Colleen16

Sealander.  I live at 222 F Street, N.E.  That would17

be on the north side of the street, so I'm in Mr.18

River's single member district across the street from19

Ms. Wirt's.20

This is my husband, Evans Sealander, of21

the same address.22

VICE-CHAIRPERSON MILLER:  Thank you.23

MS. SEALANDER:  I'm here in opposition to24

the applicant's application for all the reasons that25
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Ms. Wirt has already described.  I attended the ANC's1

land use and planning subcommittee meeting.  Every2

single resident who showed up to testify, save one,3

opposed this.  I attended the full ANC meeting.  Every4

single resident who showed up to testify opposed this.5

There has been some discussion about small6

businesses versus big chains, and I -- I've told the7

applicants, because I've talked to them, that I like8

them a lot.  I appreciate that they've owned this9

property for a long time.  And I -- and if we could be10

assured that there was only going to be one of these11

in this strip of six rowhouses on this block, I'd12

probably be all for it.  13

But the gentleman who owns the property to14

the right and to the left of the applicant's property15

also owns a Popeye's franchise that doesn't currently16

have a place to go, because it was just evicted from17

northwest.  18

And I wish the OAG attorney were still19

here to talk to you, but I don't think there is any20

legal distinction anybody can make between a small21

family business like this -- and apologies to Popeye's22

because they make great chicken, but that kind of fast23

food -- and I think -- one of the things I'm really24

concerned about is if you let this one in, the other25
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five properties on this block that are currently owned1

and operated by the veterinarian and the map people2

and all the folks you've heard about are going to3

suddenly become fast food restaurants, and that will4

totally destroy what you've heard is the buffer zone5

between our residential neighborhood and the SEC.6

The biggest thing that I heard here today7

that I have some concerns about is, with all due8

respect to Mr. Jackson, the Office of Planning's9

description of what's going on in that back alley.  My10

husband and I own actually two lots that have been11

subdivided on F Street, so we -- our property is in12

this back alley.  We have a back entrance.  We park in13

the back.  I can see the applicant's property from my14

back porch 24/7.15

Mr. Jackson, you talked about this --16

there has been a lot of discussion of this big parking17

lot, which it's my understanding is first of all it's18

a -- those are separate R-4 lots.  They are not19

contiguous to the houses on F Street.  What you see as20

the tandem parking is not those residents.  21

Some lawyers rent this from the man who22

owns it.  They work over across the street.  They23

sublet this -- this is run as a commercial parking24

lot.  These aren't the residences.  There is no trash25
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pickup in that part of the alley, because there is1

only a 10-foot alley that in fact runs between those2

lots and the properties on F Street.3

The only access the people on F Street,4

starting at 204, going all the way to 216, have is5

this 10-foot alley that the applicant proposes to6

basically block with the trash pickup and the food7

delivery.  And I don't see, unless you want these8

folks cutting across somebody else's R-4 zoned lot,9

which is currently being used illegally as a10

commercial parking lot, I think it will in fact make11

none of these people on F Street be able to park in12

their backyard, which is largely what they do if they13

can -- if they have enough space in their backyard,14

and not stairs or something else.15

I would be opposed to taking away the16

spaces on F Street to make it a loading zone, and I17

would imagine that my neighbors have.  Oh, by the way,18

I've spoken to no less than a dozen of my neighbors on19

the 200 block of F Street, and on the 600 block of20

3rd Street, which also shares that alley.  No one is21

in favor of this project.  So we would be opposed to22

that.  23

I have -- I believe at the ANC they24

testified that they would be bringing the food in off25
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of 2nd Street, and they would be double-parking on 2nd1

Street.  So I believe Ms. Wirt testified about some2

things were not -- that were not brought to the ANC's3

attention.  I didn't -- I have never heard until today4

that there was a plan to bring this in the back.5

There have been no community meetings6

other than the ones organized by the ANC with regard7

to this property.  And, again, I live within 200 feet8

of the back of this place.  I have received one flyer9

from the applicant, and that was about eight weeks ago10

a couple of nights before they first went before the11

land use and planning folks at the ANC.  And that was12

it.  There have been no other community meetings.13

VICE-CHAIRPERSON MILLER:  Okay.  You both14

want to testify?15

MR. SEALANDER:  I guess I should add16

something.17

VICE-CHAIRPERSON MILLER:  Go ahead.18

MR. SEALANDER:  My name is Evans19

Sealander.  I think our biggest concern here is that20

-- opening the door for further development and just21

completely dislodging any kind of buffer zone that we22

have in this residential area.  23

I'm extremely supportive of these24

applicants for a restaurant -- you know, a quieter,25
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more -- less trafficked type of restaurant.  They are1

not an Ebenezer's that spent $3- or $4 million on a2

renovation, and made a tremendous amount of3

accommodations to the community to establish their4

business.5

The Banducci's restaurant that everybody6

discusses started out 30 years ago as a pizza place7

because there was lack of zoning.  And as the8

neighborhood did develop, the building actually came9

into conformity with the zoning in the area.10

And, you know, to slip backwards, you11

know, on the zoning, I just don't think that that's12

the way this city should be going, and certainly I13

didn't invest in this area to see my property values14

go down or to become adjacent to the delivery systems15

that are required for a fast food restaurant.16

As far as the current situation in the17

alley, it's a disaster.  Banducci's is currently18

bringing in all their food vis-a-vis a van that they19

bring in twice-daily shipments, because they can't get20

enough quantity because the building is so small for21

storage.  And so he's doing one morning delivery and22

one afternoon delivery.23

The trash is being wheeled out by hand on24

quite a regular basis, and the guy is very responsible25
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who is running the restaurant.  We've had issues with1

him on the trash for years, and the last few years he2

has been quite good about it.3

The veterinary gets a delivery of medical4

supplies.  That truck does park in the area that you5

have discussed, and the truck will block the alley.6

The only way that the truck could possibly not block7

the alley, that any of the residents can get in and8

out, if they pull down to the bottom part of the9

alley, which would require you to start walking these10

great long, little 10-foot alleys, a series of them,11

to get to the back of this building.  Or you must walk12

up a ramp of the alley and around the front to13

2nd Street.14

If you park in any other place, you block15

the alley, and we've had discussions with the vet.16

They've maintained this where we can all live17

together, and the frequency of their deliveries have18

gone down significantly.19

And those are my really biggest concerns20

is that I think it's logistically impossible to21

support this kind of a business in this neighborhood,22

given the service entrance areas that are available to23

this applicant.  24

And I think that somebody has stated that25
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most of these businesses do personally take in the1

goods to be sold in their businesses, and I think2

that's something that's going to have to be3

accommodated with the operation of a restaurant here.4

I wish these gentlemen the best of luck.5

I mean, they've got a lot of firepower, and obviously6

a lot of tenacity.  But they really need to focus on7

a restaurant and not a fast food business.  So, thank8

you.9

VICE-CHAIRPERSON MILLER:  Thank you very10

much.  I just want to engage a little bit in11

conversation with you as well.12

First of all, I want to say the fact that13

there is no OAG at the table anymore should not be a14

concern for you, that two of us up here are attorneys15

-- myself included -- and we've been doing this for16

years and we're well versed in the law here.  So I17

don't want you to feel that you're at a disadvantage18

because OAG is not here.  And I'm sure she'll read the19

transcript as well.20

Secondly, the "there goes the21

neighborhood" issue.  They're coming here for a22

special exception for a specific property, and any23

other applicant would need to do the same thing --24

come -- it's not that, oh, if -- if one is allowed,25
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then 10 are allowed.  That isn't the way it works1

here.  We look at the specific requirements.2

And one of the biggest considerations is3

adverse impact on the neighborhood, and that's what4

we're looking at.  And so maybe one might not have an5

adverse impact, but maybe 10 would, or maybe two6

would, or whatever.  But each applicant comes to us in7

the context that's there at the time.  Okay?  8

So we're looking at this application in9

the context of the neighborhood as it is right now,10

and it's not a precedent for another one, because the11

neighborhood will be a little bit different than the12

-- if they were to get this, the neighborhood would13

already have this fast food restaurant as well as the14

other two.  I mean, we're looking at this in the15

context of there are also these other two businesses16

or there -- what are the buildings surrounding it, you17

know?  Are there these residences?  Or what does it --18

how is it zoned?19

So I don't want you to feel that -- that20

that's a real concern, that it -- that there goes the21

neighborhood.  You know, open the door to one and22

there -- you know, there you go.23

Okay.  I want to look at -- you were24

talking about -- you know, we're interested in this25



309

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

problem with -- or potential problem with deliveries,1

and we're going to be waiting -- I believe we're going2

to be waiting for the report by DDOT. 3

MR. SEALANDER:  Right.4

VICE-CHAIRPERSON MILLER:  That's very5

important.  How is this really going to work in your6

neighborhood?  On the one hand, I thought you said7

that it's logistically impossible for this type of8

service-oriented business.  But on the other hand, I9

thought I heard you say right at the end, "Well, a10

restaurant would work."11

Now, why would the deliveries for a12

restaurant be different than a -- than this type of13

fast food business?14

MR. SEALANDER:  Number one, the volume of15

material.  16

VICE-CHAIRPERSON MILLER:  You think17

there's more volume of material --18

MR. SEALANDER:  Oh, absolutely, in a fast19

food operation.  I mean, you've got more disposable20

items, and you've got a much higher volume just in21

these gentlemen's business plan to succeed.  You know,22

they have to turn a certain number of meals over a day23

to stay in business, and --24

VICE-CHAIRPERSON MILLER:  But they25



310

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

testified I think as to a certain number of deliveries1

a day, one to two.2

MR. SEALANDER:  Right.3

VICE-CHAIRPERSON MILLER:  And then, I4

heard you -- I thought I heard you say that this other5

restaurant has deliveries the same amount.6

MR. SEALANDER:  He is personally making7

them, yes.  He goes and gets the food himself, puts it8

in his van, and brings it to his parking spot.  And he9

can't get to it at all times.  But he does not bring10

in things by truck.  Very rarely.  And when the trucks11

do arrive, they back down the alley from 2nd Street,12

because they can't turn around, because the parking13

lot that's there is generally filled after 9:00 in the14

morning.15

And so they back into the alley, and then16

pull out onto 2nd Street.  They were trying to back17

out onto 2nd Street, but that was a total disaster,18

because they couldn't see the oncoming traffic.19

VICE-CHAIRPERSON MILLER:  I mean, it20

sounds like you have a lot of, you know, firsthand21

experience and observation of, you know, how it works.22

And so --23

MR. SEALANDER:  Well, I ran a construction24

site there on the restoration of my houses, and I25
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probably got about $2,000 worth of tickets on my1

contractors' vehicles, you know, so we know the alley.2

VICE-CHAIRPERSON MILLER:  We're interested3

-- some things it's not necessarily black or white.4

I mean, we are interested in if this can work, how5

should it work?  Like what would be the best way to6

accommodate deliveries?7

MR. SEALANDER:  I couldn't come up with an8

answer for that.  It -- you know, I've had a bit of9

real estate experience.  We manage a number of10

restaurants on 8th Street by the Navy Yard, and we11

have to, you know, have trash service every day for12

logistical reasons.  We don't know -- I don't13

personally know much about the food delivery.  I just14

know that it's very sensitive in that area.  Most of15

the operators make a lot of accommodations to the16

community.17

And it's a pretty tough situation, and18

trash is probably the one big issues that it takes a19

great deal of diligence and expense to deal with.20

VICE-CHAIRPERSON MILLER:  So I guess my21

question is, you know, when we go back and think about22

this, you know, there is the, "Well, sorry, nothing23

will work" or, you know, you're against it, or "Well,24

if you made these accommodations, it would be better25
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for the neighborhood," and I don't know whether you1

have any specific suggestions.2

MS. SEALANDER:  If I can look at your3

alley drawing, I can show you the one place that a4

truck could park that it wouldn't inconvenience5

everybody who uses that alley.  But there really is6

only one place.  It is pretty far from where they're7

going, so there would have to be some rules about the8

truck actually going there as opposed to something9

else.10

I heard the applicants testify earlier11

today about coming right into the alley and stopping12

there.  You stop a VW Bug right there and nobody can13

get by.  So there is no way we can put a truck sitting14

there when anybody can get by.  And if you can't get15

by there, there's no trash service to the alley.  The16

trash trucks, the city trash trucks, cannot come in17

except from the 2nd Street side.  If you put anything18

parked right, there, it's all over.  No one is moving.19

VICE-CHAIRPERSON MILLER:  Well, can they20

do what the trash trucks do, their delivery trucks?21

MS. SEALANDER:  The trash trucks do not go22

through the part of the alley that their property sits23

on, and that they're proposing using, because the24

alley is not large enough to take the trash truck.25
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But as I was indicating, I have some serious questions1

about the Office of Planning's depiction and analysis2

of how the traffic flows in this alley, where the lots3

are, and how it's being used.  4

And I'm sorry, Mr. Jackson, I'm sure you5

didn't do this yourself, but it -- it doesn't --6

almost nothing you said today about how that alley7

works sounds true to me.  And as my husband -- we've8

lived there for 10 years, I see this alley every day.9

MR. SEALANDER:  I would like to clarify10

one thing.  The first house that trash pickup occurs11

is about 216, 218 F Street.  12

PARTICIPANT:  That's illegal.  They just13

put it out there.14

MR. SEALANDER:  Well, they do.  But there15

is only four lots that actually have access to the16

alley at the widest part.  That starts at about 218 F17

Street, 220, 222, 224, and then it terminates at 226.18

And it has been a great battle to have the19

District pick up the trash in the back for those few20

houses.  3rd Street does get all of their trash picked21

up from that alley.  All the rest of the residents on22

that side of the street put the trash in front of the23

house, which is a huge mess on the street side, and so24

forth, and that's why we're trying to continue service25



314

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

in the back.1

But after meeting with the Department of2

Sanitation, they just unequivocally could not have the3

manpower walk down this alley that's required to pick4

up the cans, because the truck cannot make it.  And we5

have to have one of the smallest trucks in the fleet6

to currently make the turn onto 3rd Street.  And so if7

that truck breaks down or doesn't have a replacement,8

we do have a delay in trash pickup.9

VICE-CHAIRPERSON MILLER:  Okay.  And I10

just want to clarify -- are you suggesting that there11

may be a problem with trash pickup as well, or only12

deliveries?13

MR. SEALANDER:  Trash pickup.14

MS. SEALANDER:  They indicated that they15

would wheel or dolly out their trash, right?  So if16

they're going to dolly out -- then I heard that the17

food trucks were going to come down the alley and18

somehow back into their property, and that's the part19

that physically isn't going to happen.  It can't20

happen.  It's not big enough.21

VICE-CHAIRPERSON MILLER:  Okay.  Thank22

you.23

Mr. Etherly?24

BOARD MEMBER ETHERLY:  Thank you very25
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much, Madam Chair.  You covered most of the questions1

that I had in mind. 2

Thank you both, Mr. and Mrs. Sealander,3

for your presentation.  Very quickly, as we talk a4

little bit about the alley, I think I'm very clear5

that you have a different perspective on just how6

accessible and open that alley is.  >From the7

standpoint of the pictures -- and you probably have8

not had an opportunity to see the pictures that are in9

our file -- these are two of the pictures -- well,10

three, that indicate kind of what the alley looks11

like.12

It may be very difficult for you to see13

from there, but I wanted to get a sense from your14

perspective, if you can see from where I'm holding up15

the picture, there appears to be quite a bit of space16

available, a couple of -- maybe just a handful of cars17

that are parked there.  18

Based on your experience, because the19

parking agreement that may be in existence with20

respect to some lawyers -- lawyers always come up and21

just kind of muck up things.  I'm just kidding; I'm a22

lawyer, by the way.  But is it your experience that23

the parking situation back here is typically during24

the day much busier than what the picture would25
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indicate?  And so the --1

MS. SEALANDER:  Wall-to-wall cars.2

BOARD MEMBER ETHERLY:  Looking at Exhibit3

Number 7, which has a number of different --4

MS. SEALANDER:  It's wall-to-wall cars.5

Can you turn it around again?6

BOARD MEMBER ETHERLY:  Yes, ma'am.7

MS. SEALANDER:  The one in the upper left.8

Do you -- you have to take a look.9

BOARD MEMBER ETHERLY:  Okay.10

MS. SEALANDER:  If you can see the part11

where there's some grass that goes back to the phone12

pole and --13

BOARD MEMBER ETHERLY:  Yes.14

MS. SEALANDER:  -- then it goes off, okay,15

that's actually portions of what I described to you as16

the R-4 lots that are currently being sublet illegally17

as a commercial parking lot.  So everything on that18

part, all the way actually to 220, is wall-to-wall19

cars.  That thing is maxed out.20

BOARD MEMBER ETHERLY:  Okay.21

MS. SEALANDER:  I think they have 18 or 2022

cars.23

BOARD MEMBER ETHERLY:  And that's24

typically during the business weekday.25



317

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

MS. SEALANDER:  Yes, starting at 8:00 in1

the morning --2

BOARD MEMBER ETHERLY:  Okay.3

MS. SEALANDER:  -- people start coming in,4

and they don't go out until maybe 7:00 at night.5

BOARD MEMBER ETHERLY:  Okay.6

MS. SEALANDER:  All right.  Then, just7

past the phone pole, that next thing you're going to8

see is -- there's your 10-foot alley.  9

BOARD MEMBER ETHERLY:  Okay.10

MS. SEALANDER:  That's the access that the11

applicant has to their lot.12

BOARD MEMBER ETHERLY:  Okay.13

MS. SEALANDER:  And everything from 1014

feet beyond that to the buildings actually are the15

private lots of all of those properties on 2nd Street.16

BOARD MEMBER ETHERLY:  And so --17

MS. SEALANDER:  So these are very long18

lots where the houses stop 40 feet from the back of19

the lot, and the rest is used as parking by those20

individual commercially-zoned properties on 2nd.21

BOARD MEMBER ETHERLY:  Okay.  So at least22

as a matter of course in terms of the daily experience23

back there, it's definitely a much thicker inventory24

of vehicles than what we see in the picture here?25
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MS. SEALANDER:  Well, more than 1001

percent of the legal spaces in the alley are occupied2

at all times.  The practical spaces, I would say 80 to3

90 percent occupied during the day, including probably4

three to four stray parkers who park along -- are5

along the side of the lot where I understand the6

applicants propose to have their trucks stop and hand-7

truck the stuff, to the --8

BOARD MEMBER ETHERLY:  Okay.9

MS. SEALANDER:  -- extent they're going to10

do that.11

BOARD MEMBER ETHERLY:  What's your sense12

-- let me move to a slightly different area.  Our13

zoning regs provide for a number of different things14

that the Board has to give consideration to in looking15

at the special exception.  We've talked about probably16

the hot button issue being parking and to an extent17

traffic. 18

As it relates to the issue of -- let's19

deal with noise and odors -- and, again, Banducci's is20

in a little bit of a different situation because of21

how it got there and when it got there.  But it offers22

some bit of instruction of what the experience is. 23

MS. SEALANDER:  Banducci's is open Monday24

through Friday for lunch and dinner only.25
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BOARD MEMBER ETHERLY:  Okay.1

MS. SEALANDER:  They have no more than 302

places to sit.  It's not the same.3

BOARD MEMBER ETHERLY:  So your sense is4

it's going to be a night and -- again, it's going to5

be an apples and oranges, night and day comparison of6

what we might be talking about here.7

MS. SEALANDER:  Yes, Commissioner.8

BOARD MEMBER ETHERLY:  Okay.  So from the9

standpoint of that -- with that consideration, odor10

and noise not as much of an issue, if any, with11

Banducci's.  That would be your experience, your12

testimony.13

MS. SEALANDER:  That's correct.14

BOARD MEMBER ETHERLY:  Okay.  The other15

commercial uses -- again, it's apples and oranges,16

they are very different.  We're not talking restaurant17

or fast food.  But what's your experience with that?18

As I understand it, there is --19

MS. SEALANDER:  Odor and noise?20

BOARD MEMBER ETHERLY:  Yes.  I mean,21

again, it's apples and oranges, but let's just say22

even from the standpoint of --23

MS. WIRT:  No odor, no noise.24

BOARD MEMBER ETHERLY:  None of that there.25
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Okay.  With respect to the issue of lighting, we1

talked a little bit about it.  What does Banducci's do2

at the rear of their property with respect to lighting3

of any type?  Mr. Jackson mentioned that there is --4

there may be one or two different type of5

refrigeration units back there that get access.  What6

do they do in the back with regard to lighting?7

MR. SEALANDER:  Those refrigeration units8

are on a separate lot, and the only lighting that's9

consistently there is the light by the back door that10

was indicated.  It's not very sufficient.  Banducci's11

has actually put rope lighting around their rails, and12

things like that, and they have downlight in the front13

for security and also to make it look like something.14

But the back is -- needs some help, and15

the vet has lit it up with halogens that shine down.16

And then, all of the rest of the yards are fenced.17

And then, where the car -- the flex car is, I think18

they just leave an outside light on in the back of19

that building.20

BOARD MEMBER ETHERLY:  Okay.  With regard21

to the flex car, because we've heard that mentioned a22

couple of times, and I'm not sure if we got into some23

detail on that --24

MR. SEALANDER:  Okay.25
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BOARD MEMBER ETHERLY:  -- the flex car,1

what does the rear of that look like?  Is --2

MR. SEALANDER:  It is parked by the same3

owner that owns Banducci's and the adjoining buildings4

on either side of these gentlemen.  He owns a5

townhouse there, and he has leased out the back yard6

of the first townhouse on F Street to -- for the flex7

car.8

BOARD MEMBER ETHERLY:  Okay.9

MR. SEALANDER:  And I believe it's 202 F.10

It might be 204, but --11

BOARD MEMBER ETHERLY:  And so at any12

particular time, how many flex cars or how many --13

MR. SEALANDER:  Well, I think there is14

only one, but --15

BOARD MEMBER ETHERLY:  Okay.16

MR. SEALANDER:  -- it goes in and out with17

-- quite regularly.  I mean, there's quite a few18

people in the community that don't have a car or are19

here temporarily, or are students, and they use the20

flex car. 21

BOARD MEMBER ETHERLY:  Okay.22

MR. SEALANDER:  I see it, you know, at23

least probably once a day go out, sometimes on the24

weekends a little bit more.25
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BOARD MEMBER ETHERLY:  So then, just to1

summarize it would be your sense that there is regular2

traffic clearly during the weekdays in and out of this3

alley.4

MR. SEALANDER:  Right.5

BOARD MEMBER ETHERLY:  And that traffic6

would probably extend by virtue of, gosh darn it,7

those lawyers again.  You're definitely seeing traffic8

well into the evening, 11:00 at night.9

MR. SEALANDER:  Yes.10

BOARD MEMBER ETHERLY:  Okay.  Weekend,11

Banducci's not a factor.  You may have some stray12

parkers back there, again affiliated with some of the13

leasing arrangements that are probably in existence.14

I'm not sure if we talked about what the veterinary15

operation does on the weekend.16

MR. SEALANDER:  They are closed Sundays,17

and they do not -- they are not allowed to board any18

dogs as part of their use permit.  There are some --19

BOARD MEMBER ETHERLY:  They don't even20

take us there.  Just kidding.21

(Laughter.)22

MR. SEALANDER:  That's all right.23

BOARD MEMBER ETHERLY:  We've had some24

experience with cases in that regard.25
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MR. SEALANDER:  Yes.  They I think cease1

operations about 8:00 or 9:00 at night.2

BOARD MEMBER ETHERLY:  Okay.3

MR. SEALANDER:  I believe.4

MS. SEALANDER:  Their customers seem to5

park on 2nd Street for the most part in the6

residentially zoned or commercially zoned spaces on7

2nd Street.8

BOARD MEMBER ETHERLY:  Okay.9

MS. SEALANDER:  Except for when they're10

blocking the entrance to the alley, which is what they11

do on the other side.12

BOARD MEMBER ETHERLY:  Okay.  Excellent.13

Thank you.  Thank you for your testimony.14

Thank you, Madam Chair.15

COMMISSIONER TURNBULL:  I was just16

wondering -- I wanted to get back to Banducci's.  How17

many people do you say were seating in there?18

MS. SEALANDER:  I think no more than 3019

can be seated in Banducci's at one time.  Maybe 40.20

COMMISSIONER TURNBULL:  Is that -- do they21

have a second floor also?22

MS. SEALANDER:  They have a second floor,23

and then that's assuming the patio is open, like24

clement weather, so people would want to be out there.25
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Assuming that the patio is open.1

COMMISSIONER TURNBULL:  Okay.  Thank you.2

VICE-CHAIRPERSON MILLER:  This is great3

having you here, because, you know, you're right there4

in the neighborhood.  So tell us, this Ebenezer's, is5

that Ebenezer's and Banducci's -- okay, they're both6

"restaurants" under our regulations.  How do -- but7

they're different.  One is coffee/pastries.  The other8

one is a sit-down restaurant?9

MS. SEALANDER:  Right.10

MR. SEALANDER:  Yes.  Yes.11

VICE-CHAIRPERSON MILLER:  How do they --12

could you compare their impact on the neighborhood?13

Any negative impacts.  How they might be the same or14

different or there aren't any or --15

MS. SEALANDER:  I think they draw their16

clientele from two different places.  I think that17

Banducci's tends to be from the neighborhood and from18

the SEC Building and Thurgood Marshall, and I think19

Ebenezer's also gets some people from there.  But they20

also pull from Mass Avenue.  21

We have a number of commercial properties22

up in the 200 block and 300 block of Massachusetts23

Avenue -- the Heritage Foundation, big buildings,24

National Republican Senatorial Committee, so they have25
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a lot more foot traffic, I mean a lot more, six times,1

10 times more than Banducci's, maybe more.  Their2

hours are much longer.  They are open -- Ebenezer's,3

that is.  4

I think they open there at 7:00 or 8:00 in5

the morning and they frequently are still open at 8:006

or 9:00 at night when I walk by.  They're open on7

Saturdays.  They open Sunday after church.  Ebenezer's8

is affiliated with a church.  In fact, half -- I9

believe a big chunk of that property is used as church10

meeting rooms.  This is a church that actually meets11

in Union Station, so that's where the service is, in12

the movie theaters in Union Station, so they don't13

have a sort of proper church in that sense.14

What this is is the church offices, and15

they also have a coffee shop.  So Ebenezer's has Wi-16

Fi.  They -- as Ms. Wirt testified, the ANC recently17

approved their application to get some patio chairs,18

but I think other people need to approve that, so I19

haven't seen them yet.  But they're going to have some20

outdoor seating, and they are great like young people.21

Their clientele -- there is an age22

difference.  They're all 20-somethings over at23

Ebenezer's.  Maybe that's a coffee shop thing.24

VICE-CHAIRPERSON MILLER:  So do you have25



326

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

a problem with that particular establishment?1

MS. SEALANDER:  No, we like them,2

particularly if they'd sit outside more often, because3

the street is so much safer.  I mean, when there is4

people sitting out having coffee at 8:30 at night, you5

don't get mugged.6

VICE-CHAIRPERSON MILLER:  Okay.  My7

understanding -- and I don't know hardly anything8

about this establishment except from what you're9

telling me, what I'm hearing here, under our10

regulations that might be a fast food restaurant.11

It's disposable, same kind of issues.12

And that's what I'm saying.  The thing13

with our regulations is they lump a lot of different14

types of establishments in the category of a fast food15

restaurant, if they have a certain amount of16

disposable products or queuing space, or whatever.17

So you -- my -- I just wanted to bring18

that to your attention, because if you don't have a19

concern with that "fast food" establishment, why is it20

that you think -- separate from the deliveries issue,21

but the volume or the disposable products issue, why22

do you think that that's going to be a problem with23

this one?24

MR. SEALANDER:  Well, I'd like to address25



327

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

that.  First of all, Ebenezer's has about a $3-1

1/2 million renovation to a building that was2

specifically designed to accommodate the most modern3

systems in food delivery, trash removal, sanitation,4

fire.  As it was -- as the testimony was here, it was5

a little shack that was on the corner.  It was a tea6

room from the 1940s.7

And these people came in and built about8

a 3,600 square foot building with handicapped access,9

elevators.  It's quite a state-of-the-art facility as10

far as food goes.  Food is occupying about 25 percent11

of the building maximum, and they confine it to one12

floor, and then they have -- all of the other floors13

of the building are for -- as indicated, for other14

purposes.  So it's a very highly -- highly technical15

solution to some very small space problems.  16

And also, their footprint is about 3,00017

feet on that floor, and that's -- you know, that does18

give them enough space to accommodate their19

functioning restaurant.  I think the space that we're20

discussing here today, the footprint is somewhere in21

the range of 4- to 500 square feet per level.  Maybe22

less than that.23

And that is a huge logistical issue.  How24

do you squeeze the systems required for this kind of25
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service into a building this small?1

MS. SEALANDER:  And Ebenezer's has2

parking, so they don't park their trucks or their3

trash trucks or anything on the public streets or in4

the alley.  They actually built something next to it5

to accommodate all of that.6

VICE-CHAIRPERSON MILLER:  Thank you.7

Okay.  Do we have any other questions? 8

(No response.)9

Mr. Blanchard, do you have some questions?10

MR. BLANCHARD:  I think the Commissioners11

have raised most of the issues that I would have12

raised with the Sealanders.  And so I'll reserve my13

comments for closing.14

VICE-CHAIRPERSON MILLER:  Okay.  Is there15

-- I don't see anybody else in the audience, but -- so16

I think it's safe to say that there have been -- there17

aren't any other individuals that want to testify in18

support or opposition to the application.  And,19

therefore, unless the Board members have any other20

questions, we're ready for closing.21

MR. BLANCHARD:  Thank you, Ms. Miller, and22

members of the Board.  I think you've heard a lot of23

different testimony this afternoon, and if you listen24

to the OP report, the applicant has satisfied the25
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majority of the tests under Section 337 for the1

special exception.2

The remaining issue -- and we would be3

glad to with OP push DDOT to present something in4

writing within the next few weeks -- to address how5

loading can best be done.  When we made our6

submissions during our presentation of the case in7

chief, we submitted revised drawings, and revised8

drawings and letters from neighbors and things of that9

nature are part of the typical case process.10

We are reacting to issues raised by OP.11

We are -- the applicant met both with the Northeast12

Group -- Mr. Pernell didn't stick around for our13

presentation, but they made a presentation to his14

group as well, and have done a lot of outreach to the15

community, maybe not to Ms. Sealander, but we did16

submit six letters, three of whom are from residents17

on F Street, three of whom are from residents on 3rd18

Street.  And so there is support for this -- for this19

establishment.  20

And as Mr. Rivera testified, as Ms. Wirt21

testified, and even the Sealanders, there are22

differences certainly but similarities as well to the23

-- to existing establishments nearby.  And those go to24

deliveries and to loading and to trash collection and25
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to -- to potential for litter anyway.  1

So I don't see that there are really a2

whole -- there are some distinctions but not3

distinctions such that would -- to use Mr. Etherly's4

phrase -- tip the balance or create a zone of5

influence, or whatever it is.  6

That reminds me of a WMATA issue.  How7

close are you to the tunnels?  How close are you to8

the neighborhood?  Well, this establishment is going9

to draw most of its business, although they want to be10

a neighborhood business, from the folks right across11

the street.  So the trash, if anywhere, will migrate12

not too far, and hopefully government employees will13

take their trash and dispose of it properly when they14

go to eat lunch.15

But we -- the applicant has made -- and16

certainly made representations that could be17

conditions in an order that they will pick up trash18

three times a week.  And there certainly could be19

conditions in an order that state where -- with DDOT's20

recommendation where the delivery is best suitable,21

whether it's from that sweet spot somewhere in the 20-22

foot alley, or somewhere else.23

We would like the opportunity to submit24

revised drawings to respond to Mr. Turnbull's concern25
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about the arched windows in the rear, Mr. Jackson's1

concern about putting a light fixture downward-facing2

and to the rear of the property, so that there's3

illumination there.  This is not the tipping point.4

This is not a Popeye's.5

This is a Mom and Pop sandwich shop that6

will have ice cream and things like that, and Wi-Fi7

like everybody else apparently on the block.  I think8

they will -- I will probably wrap up and leave it at9

that.  But there is community support, not from10

everybody, but they are doing -- making their best11

efforts to address all of the impact issues under12

Section 337, and we believe that through their13

proffers that what they are proposing will be in14

harmony with the surrounding community.  15

And the general purposes and intent of the16

zoning regulations and the zoning map, consistent with17

the comprehensive plan as referenced in OP's report,18

and will not have adverse impacts on the surrounding19

properties, present and future character of the20

neighborhood, with the appropriate conditions in the21

order.22

That concludes our presentation.23

VICE-CHAIRPERSON MILLER:  Thank you. 24

Okay.  What I'm going to suggest that we25
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do is set this case for a decision on September 19th.1

I believe I heard correctly that -- and someone can2

correct me if I'm wrong -- that the ANC meets on3

September 15th.  Is that -- 13th?  13th.  Okay, fine.4

I think that we should -- well, the record5

is going to be left open for sure for the DDOT report,6

which will address the delivery issue.  I'm not sure7

whether DDOT will address the trash issue or not, but8

that has been raised by certain individuals in the9

neighborhood.  10

So I would like to leave the record open11

for the trash issue to be addressed by the applicant,12

and you can confer with DDOT if you so choose, or13

whatever, but to -- to take one more look at it and14

give us a little more detail how it would work and why15

it will work.  And it will be open for the DDOT16

report, it will be open for you to revise the plans in17

the way that you just indicated with respect to the18

lighting and a window issue, you stated, is that19

correct?  Mr. Blanchard, is --20

MR. BLANCHARD:  Yes.  It was the arches21

over the second floor windows, I believe that Mr.22

Turnbull pointed out.23

VICE-CHAIRPERSON MILLER:  Okay.  There may24

-- I'm not sure if there are other issues that Board25
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members feel should be addressed, or, Ms. Bailey, that1

came up that we talked about having the applicant2

address.  I don't think so, but if there are any, let3

me know.4

Mr. Blanchard, are you aware of any other5

ones?6

MR. BLANCHARD:  Those are the ones that I7

had flagged.8

VICE-CHAIRPERSON MILLER:  Okay.  So I9

think that the deliveries is very important and then10

the trash.  And what I would suggest is we set a11

schedule back, so that you can address these issues12

and then share with the ANC whatever you might decide13

to do in writing with the DDOT report and with the14

revised plan, so that the ANC will have before it15

exactly what the Board is going to be deciding on,16

that there is nothing new since the ANC will have --17

would have met.18

And then, we will give the ANC an19

opportunity to respond to what you provide then.  And20

Ms. Bailey I think would set the schedule for us on21

that, counting back from the September 19th date for22

decision.23

BOARD MEMBER ETHERLY:  And, Madam Chair,24

just very quickly -- I apologize if I missed whether25
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or not you noted -- you hit the issue of the lighting1

as it related to the rear of the property, correct?2

Did you also note the issue of signage?3

I would perhaps agree with I think the4

general direction that Mr. Jackson's comments headed5

in in perhaps inviting some alternative scenarios for6

the treatment of signage at front.  I'm not7

necessarily at this juncture one place or the other,8

but if I had to say my gut is leaning towards wanting9

perhaps to have the option of a somewhat less -- I10

don't want to use the word "intrusive," and, again,11

kind of label it incorrectly, but I think a somewhat12

lighter treatment in terms of signage would be a13

useful option for us to consider as part of the final14

project.  That was the only piece I wanted to add.15

Thank you, Madam Chair.16

VICE-CHAIRPERSON MILLER:  Mr. Turnbull,17

did you have any comments on the signage?18

COMMISSIONER TURNBULL:  No.  I just -- I19

think the -- I think the comments that we have all20

expressed previously I think are still valid.  I think21

it's a sense of size and scale for the residential22

neighborhood, and that maybe something a little bit23

more in keeping with some of the other signs might be24

applicable.25
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VICE-CHAIRPERSON MILLER:  Okay.1

Personally, I don't see a problem with the signage,2

but that -- you know, it's subjective and so I don't3

really know.  I know that across the street is an4

office building, so I don't think that's a problem.5

But as far as Mr. Turnbull is saying, maybe that it6

be, you know, in accordance with the signage of the7

other businesses around it.8

Maybe if you provide that context maybe it9

really is.  I don't really know because we can't -- we10

don't -- I can't really tell from these pictures what11

their signage is.  So I will give you the opportunity12

to address it.  I mean, I'm not --13

MR. BLANCHARD:  That's fine, Madam Chair.14

VICE-CHAIRPERSON MILLER:  Okay.15

MR. BLANCHARD:  The signage has actually16

evolved from the original submission.17

VICE-CHAIRPERSON MILLER:  Yes.  Okay.18

MR. BLANCHARD:  Which I think was --19

VICE-CHAIRPERSON MILLER:  And I don't know20

if the ANC will have a comment on it.21

MR. BLANCHARD:  -- a hot point for some22

people.  It was something else that the -- some people23

in the community didn't care for was a large, long --24

VICE-CHAIRPERSON MILLER:  Oh, okay.25
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MR. BLANCHARD:  -- banner-type sign.1

VICE-CHAIRPERSON MILLER:  Right.2

MR. BLANCHARD:  And so the awning is a3

step certainly away from that --4

VICE-CHAIRPERSON MILLER:  Right.5

MR. BLANCHARD:  -- but we'll work to6

refine it.7

VICE-CHAIRPERSON MILLER:  Okay.  And I8

think it would -- it's always helpful if you really9

see it in context with the others that exist on the10

block.  11

MR. BLANCHARD:  Right.12

VICE-CHAIRPERSON MILLER:  Okay.  Is that13

clear to everybody?  I assume the two Commissioners14

here will take back the information to the ANC?  When15

we're finished, we're going to go through the16

deadlines for the filings.  Okay.17

MS. BAILEY:  Madam Chair, I'm going to18

suggest -- and please help me if you don't agree --19

August 31st for the applicant to file with us, with20

the BZA, and also with -- serve a copy to the ANC, and21

that should give almost two weeks for the -- before22

the ANC's September 13th meeting.  23

And the ANC won't have much turnaround24

time between the time it reviews the revised documents25
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and its filing with the Board, so I'm going to suggest1

September 15th, because the Board is scheduled to take2

this up on the 19th.  So that's August 31st for the3

applicant's submission to the Board and the ANC.  The4

ANC is scheduled to meet on September 13th.  And the5

ANC may file their response with the Board on the6

15th.  7

As they said, that won't be much8

turnaround time, but if the Board wants to take this9

up on the 19th we do need at least a day or so to get10

the documents prepared for the Board -- or to the11

Board.  Does that make sense, Madam Chair?12

VICE-CHAIRPERSON MILLER:  That makes13

sense.  We do have two ANC Commissioners here, so even14

though you're not -- I mean, you -- we certainly could15

hear from you on this subject.  I know that there's16

also a planning and zoning meeting -- committee17

meeting before that, which would give them an18

opportunity to somewhat formulate a response.19

But will that be a problem, for you to20

respond by the 15th?21

(No response.)22

No?  Okay.  Good.  All right.  Then, we're23

set.  Thank you.24

Okay.  Anybody have any other questions on25
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this case?1

(No response.)2

Okay.  Well, thank you very much.  And on3

the 19th, I'll just say that we will be deliberating4

on this.  We won't be hearing any more from any of the5

participants.  So you can come here if you want to6

listen to us.  You can watch us on the Zoning website,7

if you want to listen at home.8

(Laughter.)9

Thank you.  Have a good summer.10

Ms. Bailey, do we have anything else on11

the agenda for the afternoon?12

MS. BAILEY:  That's it, Madam Chair.13

VICE-CHAIRPERSON MILLER:  Okay.  Then,14

this meeting is adjourned.  And I guess we're15

adjourned until September.  August -- September, okay.16

Good summer to everybody.17

(Whereupon, at 6:03 p.m., the proceedings18

in the foregoing matter were adjourned.)19
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